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May it PLSAas youk Hokoxs — 

In rising l» oddreM thia Court na one of its sttorneys and coon- 
■ellors, regnluljr admitted at a great distance of time, I feel thftt 
an apology might well be e^qtected where I shall perhaps be more 
likely to exhibit at once the infirmities of age and the inexperience 
ofyouth, than to nnder those services to the individuals ndioseliTfla 
and liberties are at the disposal of this Court which I would most 
earnestly desire to render. But as I am unwilling to employ one 
moment of the time of the Court in anything that regards my own 
personal situation, [ shall reserve what few observations I may 
think necessary to bfier as an apology till the close of my argu- 
ment 00 the merits of the question. 

I therefore proceed immediately to say that, in a consideration 
of this ease, I derive, in the distress I feel both for myself and my 
clients, consolation from two tonrces — first, that the rights of my 
clients to their lives and liberties have «1ready been defended by 
my learned friend and celleague in so able and complete a man- 
,net as loaves me scareely anything to say, and I feel that sndi 
fall justice has been done to their interests, that any fault or im- 
perfection of mine will merely be attributed to its trne cause { 
and secondly, I derive consolation from the thought that thia 
Court is a Court of JUSTICE. And in saying so very trivial a 
thing, 1 ahoold not on any other oceasim, perhaps, be warranted 
in asking the Coart to eennder what jnrtice is. Jiutiee, as de- 



fined in the Institutes of Jastinian, nesrly fiOOO yeus mgo, and M 
it is felt and tmderBtood by all who understand hnman lelationa 
and human rights, is—^ 

" CoDStans et perpetua volontaa, jus smni cuique tribnendL" 

" The GooBlant and perpetoal will to secore to eveiy €ne kis owh lighL" 

And in a Court of Justice, where t&ere are two parties present, 
justice demands that the rights of each party should be allowed 
to himself, as well as that each party has a right, to be secured 
and protected by the Court. This obserration is important, be- 
cause I appear here on the behalf of thirty-six individuals, the 
life and liberty of every one of whom depend on the decision 
of this ^Court. The Court, therefore, I trust, in deciding this 
ease, will form no lumping judgment on these thirty-six individu- 
als, but will act on the consideration that the life and the liberty 
of every one of them must be determined by its decision for him- 
self alone. 

They are here, individually, undervery different circnm stances, 
and in very difiecent characters. Some are in one predicament, 
some in anuther. In some of the proceedings by which they have 
been brought into the custody and under the protection of this 
Courtt thirty-two or three of them have been charged with the 
crime of murder. Three or four of them are female children, in- 
capable, in the- judgment of our laws, of the crime of murder or 
piracy, or, perhaps, of any other crime. Yet, from the day when 
the vessel was taken possessiou of by one of our naval officers, 
they'have all been held as close prisoners, now for the period of 
eighteen long months, under custody and by authority of the 
Courts of the United States. I trust, therefore) that before the 
ultimate decision of this Court is established, its honorable mem- 
bers will pay due attention to the circumstances and condition of 
every individual concerned. 

When I say I derive consolation from the consideration that I 
stand before a Court of Justice, I am obliged to take this ground, 
because, as I shall show, another Department of the Government 
of the United States has taken, with reference to this case, the 
grouikd of utter injustice, and these individnals for whom I appear, 
stand before this Court, awaiting their fate from its decision, un- 
der the array of the whole Kxecutive power of this nation against 
them, in addition to that of a f<»«ign nation. And here arises ■ 



conndention, the moat painfol of all othert, in eonideru^ the 
dntjr I have to dischu^e, in which, in rapporling the motios to 
dismiH the appeal, I Bhall be obliged not tsily to inveBtigete and 
submit to the ceninre of this Court, the form and manner of the 
proceedings of the ExeentiTe in this case, bnt the validity, and the 
motive of the reasons assigned for its interference in this nnnsoal 
manner in a tnit between parties for their individnal rights. 

At an early period of my life it was my fortune to witness the 
representation ifpon the stage of one of the tragic nusterpieees 
of the great Dramatist of England, or I may rather s^ of the 
great Dramatist of the world, and in that scene which exhibits in 
action the sudden, the instantaneoas fall from unbounded power 
into irretrievable disgrace of Cardinal Wolsey, by the abrupt 
declaration of displeasure and dismission from the service of his 
King, made by that monarch in' the presence of Lord Snrry and 
of the Lord Chamberlun ; at the moment of Wolaey's homiliation 
and distress, Snrry gives vent to his long suppressed resentments 
for the insolence and injuries which he had endured from the fall* 
enfavorite while in pawer,and breaks out into insulting and bit- 
ter reproaches, till checked by the Chamberlain, who says t 

"Oht my Lends; 
Press not a /oUin; man too &r : 'tis VrnTm," 

The repetition of that single line, in the relative position of the 
parties, struck me as a moral principle, and made upon my mind 
an impression which I have carried with me through all the chan- 
ges ef my life, and which I trust I shall carry with me to my 
grave. 

It is, therefore, peculiarly painful to me, nnder present circnm- 
stances, to be under the necessity of arraigning before this Conrt 
and before the civilized world, the coarse of the existing Admia* 
istration in this case. Bnt I must do it. That Government is 
still in power, and thus, subject to the control of the Conrt, the 
lives and liberties of all my clients are in its hands. And if I 
should pass over the coarse it has pursued, those who have not 
had an opportunity to examine the case and perhaps the Court 
itself, migiit decide that nothing improper had been done, and that 
the parties I represent had not been wronged by the coarse pnrsaed 
by the Executive. In ''"ifing this chargei or arraignment, as defen* 
•ive of the rights of my elientit I now proceed to an examination of 



the cormpondeaee of the Secntary of State with the imbasMdar 
of hei Catholic Majesty, as officiall]r commDnicated to Congreia, 
and published among the national docoments. 

The charge I make ag«inrt the preseitt Executive adminiatra- 
tion is that in all their proceedings relating to these unfortunate 
men, instead of that Juttice, which the^ were hound not leas 
than this honorable Court itself to observe, they have substitote<l 
Sympathy t — sympathy with one of the parties in this conflict of 
jnstice, and Antipathy to the other. Sympathy ^th the wliite, 
antipathy to the black — and in proof of this charge 1 adduce the 
admiaaion and avowal of the Secretary of State himself. In the 
letter of Mr. Forsyth to the Spanish Minister d'Argaiz, of 13th of 
December, 1839, [Document H. R. N. S. 185,] defending the 
conrae of the administration against the reproaches utterly ground- 
less, bat not the less bitter of the Spanish Envoy, he aaya: 

*' The undersigned cannot conclude this communication with- 
out calling the attention of the Chevalier d'Argaiz to the fact, 
that with the aingle exception of the vexatious detention to which 
Messrs. Montes and Ruiz have been subjected in consequence of 
the civil suit instituted against them, all the proceedings in the 
mailer, m the part both the Executive and Judicial branchet of 
the govimmeni have had their foundation in the asb^sftion thai 
these ptrsons alone wtre the parlies aggrieved ; and that their claim» 
to the surrender of the property vias founded in fact and in justice." 
[pp. 29, 30.] 

At the date of this letter, this statement of Mr. Forsyth was 
strictly true. All the proceedings of the govemment, Executive 
and Judicial, in this case hadbesn founded on the assumption Xbat 
the two Spanish slave-dealers were the only parties aggrieved — 
that all the right was on their side, and all the wroag on the side 
of their surviving self-emancipated victims. I ask your honors, 
was this JUSTICE ? No. It was not so considered by Mr. For- 
syth himself. It was sympathy, and he so calls it, for in the pre- 
ceding page of the same letter referring to the proceedings of 
this Oovernment from the very first intervention of Lieut. Ge<t 
ney, he says : 

" Messrs. Ruiz and Montes were first foond near the coast of 
the United States, deprived of their property and of their ^e- 
dom, anfiering from lawless violeaei in their persons, and in iea- 
minaitt and constant danger of being deprived of their lives also. 



They were found in this diBtiessiBg sod perilom litnitioB by offi- 
cers of the United States, who, mored towards tbem by tympo' 
thtticfuling vhich ivhttquenily btcam at ii vivre tuHonal, imme- 
dintely^ieBcued then from personal danger, restored them to free- 
dom) secured t/ieir opprasora that they might abide, the oonse- 
quencea of the sets o[ \i0\9Tiea perpdrattd npon them, and placed 
under the safeguard of the laws all the property which they claim- 
ed as their own, to remain in safety until the competent authori- 
ty could examioe their title to it, and pronounce upon the ques- 
tion of ownership agreeably to the provisions of the 9Uk trtide of 
the treaty of 1795." 

This sympathy with Spaniih'slare-traders is decUted by the 
Secretary to have been first felt by Lieutenant Gedney. I hope 
this is not correctly lepiessnted. It is imputed to him and declar- 
ed to have become in a manner national. The national sympathy 
with the slave-traders of the baraeoons is officially declared to 
bftve been the prime motive of action of the government : And 
this fact is given as an answer to all the claims, demands and re- 
proaches of the Spanish minister I I cannot urge the same ob- 
jeetioD to this that was brought against the assertion in the libel — 
that it said the thing which is not — too onfoitonately it was so, 
as he said. The sympathy of the Executive government, and as 
it were of the nation, in favor of the slave-traders, and against 
these poor, unfortunate, helpless, tongueless, defenceless (Afri. 
cans, was the cause and foundation and motive of all these [pro- 
ceedings, and has brought this case up for trial before your 
honors. 

I do not wish to blame the first sympathies of Lient. Qedney, 
noi the first action of the District and Circuit Courts. The seiz- 
ure of the vessel, with the arrest and examination of th4 Africans, 
was intended for inquiry, and to lead to an investigation of the 
rights of all parties. This investigation has ultimated in the de- 
cision of the District Court, confirmed by the Circuit Court, 
which it is now the demand of the Executive shonld be reversed 
by this Court. The District Court has exercised its jurisdiction 
over the parties in interest, and has found that the right was with 
the other party, that the decisions of JUSTICE were not in ae- 
eordance with the impulses of sympathy, and that consequently 
the sjrmpothy was wrong before. And consequently it now i^- 
pears that everything which has flowed from this mittakfln or mis> 
^l^lied sympathy, was wrong £com the beginning. 



For I jnqnire by what n^, all this tympathy, from Lieot. G«d* 
ney to the Sectetary of Btat«, and from the Secretory of State, 
at U were, to the nation, waa extended to the two Spaniards from 
Cuba exclusively, and utterly denied to. the fiftytwo rictims of 
ihnr lawless violence 1 By what right waa it denied to the men 
who had restored themselres to freedom, and secnred their op- 
pressors to abide the consequences of the acts of violence perpe- 
trated by them, and why waa it extended to the perpetrators of 
those acts of violence themselves 1 When the Amistad first 
came within the territorial jurisdiction of the United Stales, acts 
of violence had passed between the two parties, the Spaniards and 
Africans on board of her, bnt on which side these acts were law- 
ItH, on which side were the oppremorB, was a question of right 
and wrong, for the settlement of which, if the government and 
people of the United States interfered at all, they were boand in 
dnty^to extend their sympathy to them all ; and if they intervened 
at all betvem them, the dnty incnmbent npon this intervention 
was not of favor, bnt of impartiality — not of sympathy, bat of 
Irenes, dispensing to every indiridnsl hi* own right. 

Thus the Secretary of State himself declares that the motive for 
all the prooeedings of the government of the United States, nntil 
that time, had been governed by sympathetic feeling towards one 
ofthe parties, and by the outtfliptton that all the right was on 
one side and all the wrong on the other. It was the motive of 
Ijieot. Gedney : the same influence had prevailed even in the ja< 
dicial proceedings until then : the very language of the Secretary 
of State in this letter breathes the same spirit as animating 4h« 
executive administration, and has continued to govern all its pro- 
ceedings on this subject to the present day. It is but too true 
that the same spirit of sympathy and antipathy has nearly per- 
vaded the whole nation, and it is against them that I am in duty 
botud to coll upon this Court to restrain itself in the sacred name 
of iDsncx. 

One of the Judges who presided in some of the preceding tri- 
als, is said to have called this an anomalous case. It is indeed 
anomaloua, and I know of no law, but one which I am not at 
liberty to argue before this Court, no law, statute or constitution^ 
no code, so treaty, applicable to the proceedings of the Execu- 
tive or the Judiciary, except that law, (pointing to the copy of the 
Declaration of Independence, banging against one of the pillars 



of the couTt-room,) that Inv, two copies of which are ever before 
the eyeG of your HonOTs. I know of no other Ibw that reaches the 
case of my clients, but (he law of Nntare and of Nature's God on 
which our fathers placed our own national existence. The 
citcnm stances are so peculiar, that no code or treaty has provid- 
ed for such a cose. That law, in its application to my clients, I 
trust will be the law on which the case will be decided by this 
Court. 

In the sequel to the diplomatic correspondence between the Sec- 
retory of State and the Spanish minister Argaiz, relating^ to the 
case of the Amistad, recently communicated by the President of 
the United States to the Senate, [Doc. 179. 12 Feb. 1811,] the 
minister refers with great apparent satisfaction to certain resolu- 
tions of the Senate, adopted at the instance of Mr. Calhoun, on the 
15th of April, 1840, m follows ; 

1. " Resolved — That a ship or Tessel on the bi^k seas, in time of 
peace, engaged in a lawful voyage, is according to the laws of 
hations under the exclusive jniisdiction of the state to triiicb her 
flag belongs as much as if constituting a part of its own domain.** 

3. " Resolved — That if such "hip or vessel should be forced, by 
stress of weather, or other unavoidable cause into the port, and 
under the jurisdiction of a friendly power, she and her cargo, and 
persons on board, with theic property, and all the rights belong- 
ing to their personal relBtionB,eB established by the laws of the state 
to which they belong, would be placed under the protection which 
the laws of nations extend to the unfortunate under such circum' 



Without entering into any discussion as to the correctness of 
these principles, let us admit them to be true to their fullest ex- 
tent, and what is their application to the case of the Amistad 1 If 
the first of the resolutions declares a sound principle of national 
law, neither Lieut, Gedney, nor Lieut. Meade, nor any officer of 
the brig Washington had the shadow of a right even to set foot 
on board of the Amistad. According to the secoud resolution, 
the Africans in possession of the vessel were entitled to all the 
kindness and good offices due from a humane and Christian natioa 
to the unfortunate ; and if the Spaniards were entitled to the 
same, it was by the territorial right and jurisdiction of the State of 
New York and of the Union, only to the extent of liberating their 
personsfrom imprisonment. Chevalier d' Argaiz, therefore, totally 
2 



liupfiTehends the application of the priDciples asseited in these 
ssolutiooB of the Senate, as indeed Mr. FoTsytb appears by hia 
QBwer to thia letter of the Chevalier to he fully aware. From 
le decitiveneis with which on this solitary occasion he meets 
le pretentions of the Spanish Envoy, a fair inference may b« 
rawn that the Secretary himself perceived that the SeDatorial 
sBoIutions, instead of favoring the cause of Montes and Ruiz, hava 
bearing point blank against them. 

The Africans were in possession, and had the presumptive 
ight of ownership } they were in peace with the United States; 
le Conrts have decided, and truly, that they were not pirates j 
ley were on a voyage to their native homes — their dulcu ^rgot; 
ley had acquired the right and so far as their knowledge ez- 
mded they bad the power of prosecuting the voyage ; the ship 
'AS theirs, and being in immediate commonication with the shore, 
'Bs in the territory of the State of New York ; or, if not, at least 
alf the number were actually on the soil of New York, and enti- 
cd to all the proviaioas of the law of nations, and the protec- 
on and comfort which the laws of that State secure to every bn- 
lan being within its limits. 

In this situation Lieut Gedney, without any charge oc authority 
?om his government, without warrant of law, by force of fire 
rms, seizes and disarms them, then being in the peace of that 
lommonwealth and of the United States, drives them on board 
le vessel, seizes the vessel and transfers it against the will of its 
ossessorsto another State. I ask in the name of justice, by 
'hat law was this done 1 Even admitting that it bad been a case 
f actual piracy, which yoar courts have properly found it was not, 
lere are questions arising here of the deepest interest to the 
berties of the people of this Union, and especially of the Slate of 
Tew York. Have the officers of the U. S, Navy a right to seize 
len by force, on the territory of New York, to fire at them, to 
rerpower them, to disarm them, to put them on board of a vesaet 
id carry them by force and against their will tp another State, 
ithout warrant or form of law 1 I am not arraigning Lieut. Ged. 
ey, but I ask this Court, in the name of justice, to settle it in 
leir minds, by what law it was done, and how far the principle it ■ 
mbraces is to be carried. 

The whole of my argument to show that the appeal should be 
Unuawd, ia fonndsd oa «n aveimmt that the pwcaediogB M th« 



part of the United States are all wrongful fiom the faegimiiBg. 
Tbt first act, of seizing the vessel, and these men, by an officer of 
the navy, was a wrong. The forcible arrest of these men, or « 
part of them, on the soil of New York, was a wrong. After the 
vessel was brought into the jurisdiction of the Distriet Court of 
CoonecticDt, the men were first seized aod imprisoned under a 
criminal process for murder and piracy on the high seas. Then 
they were libelled by Lieut. Gedney, as property, and salvage 
claimed on them, and under that process were taken into the ene* 
tody of the marshal as property. Then they were claimed by 
Ruiz and Montes and again taken into custody by the court. The 
District Attorney of Connecticut wrote to tbe Secretary of State, 
September 5th, giving him au account of the matter, stating that 
" the blacks are indicted for the murder of the captain and mate," 
ftnd ''are now in jail at New Haven;" that "the next term of oar 
Circuit Court sits on the 17th instant, at which time I suppose," 
—that is io italics in the printed document — "I tttppw* it will b« 
tny duty to bring them to trial, unless they ore in some other way 
disposed of." This is the first intimation of the District Attorney) 
it is easy to understand in what " other way" he wished them 
disposftd of. And he closes by saying — " should you have any 
instructions to give on the Bubject, I should like to receive them 
as soon us may be." 

On the 9th of September, he writes again that he has examined 
tbk law, which has brought him fully to the conclusion that the 
Courts of the United States cannot take cognizance of any ofience 
these people may have committed, as it was done on hoard a vea- 
ael belonging to a foreign state. And then he says, 

"I would respectfully inquire, sir, whether there are no treaty 
Btipulations with the Government of Spain that would authorize 
our Government to deliver them up to the Spanish authorities ; 
and if so, whether it could be done before our court sitsi'* 

This is the second intimation from the District Attorney. We 
shall find others. Now it appears that the Africans were fully (n 
the custody of the Court, first on the criminal charge, and then 
on the claim to them as property. The Court was to sit in eight 
days, the District Attorney is satisfied they cannot be tried, and 
he is anxious to know whether they cannot be disposed of in some 
way by the Executive, so that the Courts of the United States 
nay have no chance to decide apon the esse. May It please yoar 
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m, I tm ainply pnnuing the chain of evidence in thlt cam, 

iw the effects of the sympathy in favor of one of the partiei 

;gaiiist the other, which the Secretary of State laya had be* 

in a manner ** national." The next document is a letter of 

ecretary of State to the District Attorney, Sept. II, 1S39: 

IK : Since the receipt of yoar letter of the 5th instant, relative 

B case of the Spanish schooner ' Amiatad,' broaght into the 

fiS New London on the 26th ultimo, by Lieutenant Gedney, 

B sarreying; brig Washiagton, a communication has been ad- 

led to this department by the minister of Her Catholic Ha- 

', claiming the vetBel, cargo and blacks," [ressel, cargo and 

ts, the Court will observe,] " on board, as Spanish property, and 

anding its immediate release. Mr. Calderon's application will 

nmediately tranamitted to the President for his decision upon 

/ith vriiieh you will be made acquainted without unnecessary 

y. In the mean time you will take care that no proceeding of 

r Cifcnit Court, or ofanyother judicial tribunal, places the Tes< 

cargo, or slaves beyond the control of the Federal Execn- 

" I am, sir, your obedient servant, 

"JOHN FOKSYTH." 

i know not how, in decent language, to speak of this assertion 
the Secretary, that the minbtei of Her Catholic Majesty had 
limad the Afiicans " as Spanish property." In Gulliver's no- 
Is, he is represented as traveling among a nation of beings, 
10 were very rational in many things, although they were not 
Acily human, and they hod a very cool way of using lai^age 
reference to deeds that are not laudable. When they wished 
• characterize a declaration as absolutely contrary to truth, they 
ly the man has " eaid the thing that is not." It is not possible 
» me to express the truth respecting this averment of the Secre- 
iry of State, but fay declaring that be " has said the thing that is 
Ot." This I shall endeavor to prove by showing w^at the de- 
land of the Spanish minister was, and that it was a totally difler* 
nt thing from that which was represented. 
But I wish first to beg your Honors' special attention to some- 
limg else in this remarkable letter of the Secretary of State. 
le says, " In the mean time, yon will take care that no proceed- 
ig of yotu Circuit Court, or of any other judicial tribunal, places 
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the veMet, cargo, or slavti beyond the eODtntl of tbe Federal 
Ezecntire." Here is a miniBterial officer of the Executive Gov> 
emment, iiutrncting the District Attoroey, before the Judiciary 
has acted upon the case, to take care that no proceeding of any 
conrt places these men beyond reach of the Federal Execiitivo> 
How was he to do it 1 In what manner vas an Execntive officer 
to proceed, so that neither the Circuit Court of the United Siatetf 
nor any state Court, could dispose of the vessel or the men in any 
manner, beyond the control of the Federal Executive. A farthar 
examination of the corretpondence in the conclusion, will shoir 
how it wa> intended to be done. But I now come to inquire what 
was the real demand of the Spanish minister, and to show what 
was the duty of the Secretary of State on receiving luch a de- 
mand. 

Here we have the first letter of Mr. Calderoa to Mr. For^th. 

The name of this gentleman is illustrioas in the annals of Spain, 
and for himself personally, during his residence in this country, I 
have entertained the most friendly and respectful sentiments. I 
have enjoyed frequent intcTviews with him, and have found bim 
intelligent, amiable, learned, and courteoua, 1 wish thererore to 
say nothing respecting him that is personally disrespectful or un- 
kind. But it is my duty to comment with the utmost plainness, 
and what perhaps your Honors will think severity, on his official 
letter to the American Secretary of State. His letter begina ; — 

"New TokK, Sept. 6, 1839, 
'* The underaigned, envoy extraordinary and minister plenipo- 
tentiary of her Catholic M^esty the Queen of Spain, has the honor 
of calling the attention of tbe honorable John Forsyth, Secretary 
of State of the United States, to a recent and very public occur* 
fence of which, too doubt, Mr. Forsyth ii already informed, and in 
consequence of which it is the imperious duty of the undersigned 
to claim on observance of the law of nations, and of the treatlei 
existing between the United States and Spain. The occunenct 
alluded to is tbe capture of the Spanish achoober ' Amistad.' 

" This vessel sailed from Havana on the 29th of June, bound to 
Gnanaja, in the vicinity of Porto Principe, under the command of 
her owner, Don Ramon Ferrer, laden with snndry merchandistt, 
and with fifty-three n«gro alares eo board ,- and, previous to her 
departure, ^e obtained her clearance (iiiijo) itotti tbe cnatou 
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kome, the nweuary permit from the aatb«ritiet for the tmntpOT- 
lalion of the negiroes, a passport, and all the other docaments re- 
quired by the laws of Spain for navigating a ressel and for pror* 
tng ownership of property ; a circumstance particularly important 
in the opinion of the undersigned." 

Here your Honors will ofascrre the same distinction of " mer- 
chandise and negroes," which was made by the District Attorneyj 
■bowing the universal sense of the difference between merchan- 
dise and persons. He goes on : 

" During the nlgbt of the 30th of said month, or about day- 
break on the following day, the slaves rose upon the crew, and 
killed the captain, a slave of bis, and two Bailors — sparing only 
two persons, after ill-treating and wounding them, namely, Don 
Jose Ruiz and Don Pedro Monies : of whom the former waa 
owner of forty-nine of the slaves, and the latter of the other four. 
These they retained, that they might navigate the vessel and take 
her to the coast of Africa. Monies, availing himself of his know- 
ledge of nautical affairs, and nnder favor of Divine Providence — 
' the favor of Divine Providence I'— succeeded in directing the 
vessel to these shores. He was spoken by various vessels, from 
the captains of which the negroes bought provisions, but to whom, 
it seems, he was unable to make known his distress, being closely 
watched. At length, by good fortune, he reached Long Island, 
where the ' Amistad' was detained by the American brig-of-war 
'Washington,' Captain Gedney, who, on learning the circum- 
stances of the case, secured the negroes, and took them with the 
ves^tel to Kew London, in the state of Connecticut. 

*' The conduct of that commander and his subalterns toward the 
unfortunate Spaniards has been that which was to be expected 
from gentlemen, and from officers in the service of an enlightened 
nation friendly to Spain. That conduct will be appreciated as it 
deserves by my august sovereign, and by the Spanish government, 
and will be reciprocated on similar occasions by the Spaniards — 
a people ever grateful for benefits received." [We shall see some 
proofs of Spanish gratitude, as we proceed in the case.] 

"The act of humanity thus performed would have been com- 
plete, had the vessel at the same time been set at liberty, and the 
negroes sent to be tried by the proper tribunal, and by the violat- 
ed laws of the country of which they are subjects. The under* 
signed ia willing to believe that such would have been the caie, 
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had the genersl government been able to interpose its authority in 
the GiBt instance, as it has probably done during the short interral 
between the occurrence of tbjs affair and the period when the un- 
dersigned received an authentic statement of the facte." 

This is what the Spanish minister demanded, that the vessel 
should be set at liberty, and the negroes sent to Cuba to be tried> 
And he is so confident in the disposition the United States in favor 
of this demand, that he even presumes the President of the United 
States hsd already immediately dispatched an order to the Court 
in Connecticut, lo stay its proceedings and deliver up the negroes 
to the Government of Spain. 

What combination of ideas led to that conclusion, in the mind 
of Mr. Calderon, I am not competent to say. He evidently sup- 
poses the President of the United States to possess what we nn- 
derstand by arbitrary power — the power to decide eases and 
to dispose of persons and of property, fnero motu, at his own dis- 
cretion, and without the intervention of any court. What led him 
to this imagination I am unable to say. He goes on to say that 
the officers of the Washington, in the service of the United 
States, have presented to that incomptteni Court, — the U. S. Dis* 
trict Court in Connecticut — a petition, claiming salvage : " a claim 
which, in view of existing treaties, the nndersigned conceives can- 
not be allowed in the eense in which it is made." This it that 
most grateful nation I The deliverers of these two Spaniards, the 
representative of a most grateful nation insists, are not deserving 
of any recompense whatever ! 

Now, I beg youi Honors to see if there is, among nil these spe- 
cifications, any one demand that corresponds with that which the 
Secretary of State avers to have been made. He demands, 

1st. That the vessel be immediately delivered np to her ovmr, 
together with pvcry article fonnd on hoard at the time of her cap- 
ture by the Washington, without any payment being exacted en 
the score of salvage, or any che^^es made, other than those spe- 
cified in the treaty of 1795, article 1st. 

Yet he had already aaid the captain, and owner, Ferrer, was 
killed. 

** 2d. That it ha declared that no tribunal in the United States 
haa the right to institute proceedings against, or to impose penal- 
ties upon, the subjects of Spain, for crimes committed on board a 
Spanish vesael, and in the water* of th« Bpanish territory." 
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Declared, by whom ? By the President of the United States. 
Of conise, he does not demand that the " incompetent trihanal" 
in Connecticut, before which the sait was brought, should declare 
this, but that the President of the United States should issue R 
proclamation, declaring that no court in this country could hold 
cognizance of the case. Is there in this a demand that the ne- 
groes should be delivered up as Spanish property 1 It is a direct 
protest against any judicial tribunal taking cognizance of the case, 
and that the President should issue a proclamation to prevent any 
anch proceedings whatever. 

" 3d. That the negroes be conveyed to Havana, or be placed at 
the disposal of the proper authorities in that part of Her Majesty's 
dominions, in order to their being tried by the Spanish laws which 
they have violated ; and that, in the mean time, they be kept in 
aafe custody, in order to prevent their evasion." 

In what capacity does he demand that the President of the Unit> 
ed States should place himself 1 Is it a demand to deliver up these 
people as property 1 No. Is it that they should deliver them to 
the minister himself, as the representative of the Spanish govern- 
ment, to be disposed of according to the laws of Spain T No. It 
demands of the Chief Magistrate of this nation that he should first 
tarn himself into a jailer, to keep these people eafely, and then 
into a tipstaff to take them away for trial among the slave-tradere 
of the baracoons. Was ever such a demand made upon any 
government 1 He must seize these people and keep them safely, 
and carry them, at the expense of the United States, to another 
country to be tried for their lives ! Where in the law of nations 
is there a warrant for auch a demand 1 

May it please yotw Honors — If the President of the United 
States had arbitrary and unqualified power, he could not satisfy 
these demands. He must keep them as a jailer ; he must then 
send ibem beyond seas to be tried for their lives. I will not 
recur to the Declaration of Independence — your Honors have it 
implanted in your hearts — but one of the grievous charges brought 
against George III. was, that he had made laws for tending men 
beyond aeas for trial. That was one of the most odiona of those 
acts of tyrsnny which occasioned the American revolution. The 
whole of the reasoning is not applicable to this case, but I submit 
to your Honors that, if the President has the power to do it in the 
«ue of Africans, and aend them beyond aeas for trial, he coald do 
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It by the same authority in the case of American citizent. By a 
■imple order to the marshal of the district, he could juat as well 
Bciie forty citizens of the United States, on the demand of a fo- 
reign minister, and send them beyond seas for trial before a foreign 
court. The Spanish minister farther demands — 

" 4th. That if, in consequeDce of the intervention of the autho- 
rities of Connecticut, there should be any delay in the desired 
delivery of the vessel and the slaves, the owners both of the for- 
mer be indemnified for the injury that may accrue to them." 

Now, how are all these demands to be put together 1 First, bo 
demands that the United States nhall keep them safely, and send 
them to Cuba, all in a lump, the children as well as Cinque and 
Grabbo. Next, he denies the power of our courts to take any 
cognizance of the case. And finally, that the owners of the slaves 
shall be indemnified for any injury they may sustain in their pro- 
perty. We see in the whole of this transaction, a confusion of 
ideas and a contradiction of positions, from confounding together 
the two capacities in which these people are attempted to be held. 
One moment they are viewed as- merchandise, and the next as 
persons. iThe Spanish minister, the Secretary of State, and every 
one who has had anything to do with the case, all have run into 
these absurdities. These demands are utterly inconsistent. First, 
they are demanded as persons, as the subjects of Spain, to be de- 
livered up as criminals, to be tried for their Uvea, and liable to be 
executed on the gibbet. Then they are demanded as chattels, the 
«ame as so many bags of coflee, or bales of cotton, belonging to 
owners, who have a right to be indemnified for any injury to their 
property. 

I now ask if there is, in any one or in all those specifications, 
that demand which the Secretary of State avers the Spanish Min> 
later had made, and which is the basis of the whole proceeding ia 
this case on the part of the Executive, 

The letter of the Secretary, which is the foundation of the 
whole proceeding of the District Attorney, in making the United 
States a party, on the ground of a demand by the Spanish Minister 
for the delivery of these people as property, " says the thing that 
is not." The letter proceeds: 

" In support of these claims, the undersigned invokes the law 
of nations, the stipulations of existing treaties, and those good 
foeliogs" — [good feelings, indeed, he might well aay, where all 
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ihe feeling wen in fKvoi of hit denand]—" as aeeaaMry to tlia 
nutinteiiaiice of the friendly relation! that eubeist between tbe 
two countries, and are so interesting to both. 

" The undersigned would be apprehensive of offending Mr. For- 
syth by supposing it in the least degree necessBry to bring to hia 
recollection hit own well-known constrnction (diapoticionu) of 
the law of nations, in a case analogous to the one under conside- 
ration ." 

This is what the logicians call argvmantnm ad ho»ii»tm — an ap- 
peal, first to the feelings of the indiridaal, not to his sense of 
justice. He then brings up to Mr. Forsyth his own construction 
of the law of nations, as giren in another case, which he deems 
analogous. Perhaps I may be justified in conjecturing to what 
case he alludes, and I will say that, if he alludes to any esse of 
public notoriety, I shall be able to show, before I close, that there 
IB no analogy to this case. 

M. Calderon de la Barca then refers to aereral treaty atipula- 
tions in support of his demand, and particularly the Stb, 9tb, and 
10th articles of the treaty of 1795, continued in force by the 
treaty of i819. 

" AiiT. 8. In case the subjects- and inhabitants of either party, 
with their shipping, whether public and of war, or private and of 
merchants, be forced, through stress of weather, pursuit of pirates 
or enemies, -or any other urgent necessity, for seeking of shelter 
and harbor, to retreat and enter into any-of the rivers, bays, roads, 
or ports, belonging to the other party, they shall be received and 
reMed with all humanity, and enjoy all favor, protection, and 
help i and they shall be permitted to refresh and provide them- 
selves, at Teasonable rates, with victuals and all things needful for 
the subsistence of their persons, or reparation of their ships, and 
prosecution of their voyage ; and they shall noways be hindered 
from returning out of the said ports or roads, but may remove 
and depart when and whither they please, without any let or hin- 
drance." 

This is a provision for vessels vrith their owners, driven into 
port by distress. Who was the Spanish owner here with his shipT 
There was none. I say the Africans were here xoilh their akip. 
[f you say the original owner is referred to, in whose name the 
ship's register was given, he was dead, he was not on board, and 
could not claim the benefit of this article. The veMel either be 



loDged to the Afriwna, in whose pouesaion it wn found, utd wht» 
i!eTtainl3r had what is everywhere the first evidence of property, 
or there was no person to whom this article could apply, and it 
was not casus faderis. The truth is, this article was not intended 
to apply to such a case as this, but to the common case, in regard 
to which it has douhtless heen carried into execution hundreds of 
times, in meetiog the common disasters of maritime life. 

The Africans, who certainly had the prima facie title to the 
property, did not bring the vessel into our waters themselves, but 
were bronght here against their will, by the two Spaniards, by 
stratagem and deception. Now, if this eourt. should consider, u 
the courts below have done, that the original voyage from Lom- 
boko, in Africa, was continued hj the Spaniards in the Amistad, 
and that pursuing that voyage was a violation of the laws of the 
United States, then the Spaniards are responsible for that offence. 
The deed begun in Africa was not consummated according to-its 
original intention, until the negroes were leaded at their port of 
ftnal destination in Porto Principe. The clandestine landing in 
Havana, the unlawful sale in the barracooas, the shipment on 
board the Amiatad, were all parts of the original transaction. 
And it was in pursuit of that original unlawful intent that the 
Spaniards brought the vessel by stratagem into a port of the Unit- 
ed States. Does the treaty apply to such voyages ? Suppose the 
owner had been on board, and his voyage lawful, what does the 
treaty secure to himi Why, that he might repair his ^ip, and 
purchase refreshments, and continue his voyage. Ruiz and Mon. 
tea could not continue the voyage. But, suppose the article 
applicable, and what were the United States to do 7 They must 
place those on hoard the ship in the situation they were ia when 
taken, that is, the African* in possession, wiih the two Spaniard^ 
M their prisoners, or their slaves, as the case might be ; the ne. 
groes as masters of the ship, to continue l&tir voyage, which oif 
their part was certainly lawful. 

If any part of the article was applicable to the ease it waa ia 
favor of ^e Africans. They were in distress, and were brought 
into onr waters by their enemies, by those who sought, and whm 
are stilt seeking, to reduce them from freedmn to slavery, as a 
reward for having spared their lives in the fight. If the good 
offices of the government are to be rendered to the proprietors 
of shipping in distress, they are due to the Africans snly, and the 



United Statea are now bound to reatore the thip to the African*, 
and replace the Spaniards on hoard as prisqners. Bnt the article 
is not applicable at all. It is not a canu faderu. The parties to 
the treaty nerer could have bed any such case in view. The 
transaction on board of the vessel after leaving Havana entirely 
changed the circumstances of the parties, and conferred rigfhts 
on my moat unfortunate clients, which cannot bnt be regarded by 
this honorable court. 

Next we have article 9 : 

"Abt. 9. All ships and merchandise, of what nature soever) 
which shall be rescued out of the hands of any pirates or robbers 
on the high seas, shall be brought into some port of either state, 
and shall be delivered to the custody of the officers of that port, 
in order to be taken care of, and restored entire to the trne pro- 
prietor, as soon as due and sufficient proof shall be made con- 
eerning the property thereof." 

Was this ship rescued ont of the bands of pirates and rubbers 1 
Is this Court competent to declare it 1 The Courts below have 
decided that they have no authority to try, criminally, what hap- 
pened on board the vessel. They have then no right to regard 
those who forcibly took possession of the vessel as pirates and 
robbers. If the aympatbies of Lieutenant Gedney, which the 
Secretary of State says had became national, had been felt for all 
the parties, in due proportion to their suflerings and their deserts, 
who were the pirates and robbers 1 Were they the Africans % 
When they were bronght from Lomboko, in the Tecora, against 
the laws of Spain, against the laws of the United States, and 
against the law of nations, bo far as the United States, and Spain, 
and Great Britain, are concerned, who were the robbers and pi- 
rates % And when the same voyage, in fact, was continued in the 
Amistad, and the Africans were in a perishing condition in the 
hands of Euia, dropping dead from day to day under his treat- 
ment, were rA/y the'pirates and robbers 1 This honorable Court 
will observe from the record that there were fifty-four Africans 
who left the Havana. Ruiz says in his libel that nine had died 
before they reached our shores. The marshal's return shows that 
[hey were dying day after day from the eflects of their sufferings. 
One died before the Court sat at New London. Three more died 
before the return was made to the Court at Hartford — only seven* 
teen days— and three more between that and November. Sixteen 
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fell riclims before November, and trom that time not one faaa 
died. Think only of the relief and benefit of being restored to 
' the absolute wants of human nature. Although placed in a con. 
dition which, if applied to forty citizens of the United States, we 
should call cruel, shut up eighteen months in a prison, and enjoy- 
ing only the tendernesB which oar kws provide for the worst of 
erimioals, so great is the improvement of their condition from 
what it was in the hands of Ruiz, that they hare perfectly recov- 
ered their health, and not one has died ; when, before that time, 
they were perishing from hour to hour. 

At the great day of accoonts, may it please the Court, who is 
to be responsible for those sixteen souls that died 1 Ruiz claims 
those sixteen as his property, as merchandise. How many of 
them, at kis last hour, will pass before him and say, " Let me sit 
heavy on thy soul to-morrow I" 

Who, then, are the tyrants and oppressois against whom our 
laws are invoked 1 Who are the innocent sufferers, for whom we 
are called upon to protect this ship against enemies and robbers % 
Certainly not Ruiz and Monies. 

But, independently of this consideration, the article cannot ap- 
ply to slaves. It eays ships and merchandiac. Is that language 
applicable to human beings 1 Will this Court so affirm 1 It says 
they shall be restored entire. Is it a treaty between cannibal na- 
tions, that a stipulation is needed for the restoration of merchan- 
dise entire, to prevent parties from cutting off the legs and arms 
of human beings before they are delivered upl The very word 
entire in the stipulation is of itself a sufficient exclusion of human 
beings from the scope of the article. But if it was intended to 
embrace human beings, the article would have included a provis- 
ion for their subsistence until they are restored, and an indemni- 
fication for their maintenance to the officers who are charged with 
the execution of the stipulation. And there is perhaps needed a 
provision with regard to the institfitions of the free states, to pre- 
vent a difficulty in keeping human heinga in the custom house, 
without having them liable to the operation of the local law, the 
habeas corpus, and the rights of freedom. 

But with regard to article 9, 1 will speak of my own knowledge, 
for it happened that on the renewal of the treaty in 1819, the whole 
of the negotiations with the then minister of Spain passed through 
my hands, and 1 am certain that neither of us ever entertained an 
idea that this word merchandue was to apply to human beings^ 
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"Art. 10. When aoy tmm) of- either party Bfasll be wrecked, 
'oandered. or Otherwise damaged, on the coasts or within the do- ' 
ninioB of the other, their respective snbjeets or citizens shall re- 
leire, as well tot tbemoeli'es as for their ressels and effects, the 
nme assistance which would be dae to the inhabitants of the coun' 
ry where the dsntage happens, and shall pay the bbiub charges 
ind dues ooly as the said inhabitants wonid be snbject to pay in a 
ike case j and if the operations of repair should require that the 
vhole or any part of the cargo be anladen, they shall pay no do- 
ies, charges, or fees, on the part which Jhey shall relade and 
sarry away." 

This article, again, has nothing to do with the case. The 
Imistad was neither wrecked nor fonndercd, nor otherwise da- 
naged. She came into oar waters voluntarily, so far as the Span- 
ards were concerned, but involuntarily, so far as concenied the 
Africans, who were in possession of the vessel. They were in- 
entionally prosecuting a voyage to Africa, but were brought to 
>ur shoreBby deception, and against their wills. This is not eaaua 
'tederis. The treaty has no application here. But if, by any lati' 
ude of construction, it could be applied, its benefits belong to the 
Vfricans, for they were pursuing a lawful voyage, and not to the 
Spaniards, who were on an unlawful voyage, in- the ptoseeution 
if the slave trade. 

But the article says the same assistance shall he nflbrded that 
>ur own citizens would be entitled to receive in like circum* 
itancBE. Let us apply the rule. Suppose the Amistad had been 
I vessel of the United States, owned and manned by citizens of 
he United States, and in like circumstsnces. Say it wasa Balti- 
nore clipper, fitted for the African slave trade, and having per- 
oimed a voyage, had come back to our shores, directly or indi 
'ectly, with fifty-four African victims on board, and was thus 
>rougbt into port — what would be the assistsDce guarantied by 
>ur laws to American citizens, in such circnmstances t The cap- 
ain would be seized, tried as a pirate, and hung I And every 
lerson concerned, either as owners or on board the ship, would be 
leverely punished. The law makes it a capital offence for the 
isptain, and no appeal to this Court would save him from the gib- 
let. Is that the assistance which the Spanish minister invokes for 
luiz and Monies T That is what our laws would secure to our 
>wn citizens in like circumstance s. And perhaps it would be a 



nwarcl neaMt th«r awiita tlun tlw nttontioi of tlwMi poor am- 
groes to them, or enabling tkeai to complete their voyage. 

But my clienta are claiiaed uoder the treaty as mercbeiMliaa, 
leacued boat piratoa and lobbera. Who were the merchandiae, 
and who were the robbers 1 Aecorduigto the eaaatntction oftbe 
Spanish miaiater, the merchandiae w«r« the robbers, and the rob- 
bers were the nMrchandiae. The merchandise was rescued out of 
its own bands, aad the robbers were rescued out of the haads <tf 
the JTobbers. Is this the nesning of the treaty I Will this Coort 
adopt a rule of coasttuetion in regard to solemn treaties that will 
saaetioQ such concluaions 1 There is a rule ia Vattel that no 
construction shall be allowed to a treaty which makes it absurd. 
Is any thing more absurd than to say these forty Africans are rob- 
bers, out of whose hands they have themselves been rescued t 
Caa a greater absurdity be imagined in coastiuction than this, 
which applies the double eharactei of robben and of merchandise 
to human beings ? 

May it please your Honors, there ianot one article of the treaty 
that has the slightest application to this case, and the Spani^ 
minister has no more ground for appealing to the treaty, as a war- 
rant for bis demand, than he has for relying on the law of nations. 

The next a^ument that follows is so peculiar (hat 1 find it diffi- 
cult to give a distinct idea of its pnpose or application. He 
aays, 

" The crime in qnesti&n ia one of those which, if permitted to 
pass unpunished, would endanger the internal tranquillity and the 
safety of the island of Cuba, where citizens of the United States 
not only carry on a considerable trade, but where they possess 
territorial properties which they cultivate with the labor of Afri- 
can slaves. These, on learning that the crime alluded to had been 
committed with impunity, (and their friends would not fail to ac- 
quaint them with the fact) would lose none of the opportunities 
for attempting revolt and evasion, which are afibrded by the fre- 
quent and daily necessity of conveying negroes by sea from one 
quarter <tf the island to another ; and to guard against this it would 
be necessary to use additional precautions at a great expense." 

I believe, may it please the Court, that this is not a good argu- 
ment before this court, to determine questions of law and justice 
by the consideration that there are American citizens who own 
plantations in the island of Cuba, which ^ey cuhivate by the la- 



bar of Blares. They own theii plantations and slaves then, mib- 
ject to the laws of Spain, which laws declare the African slave 
trade to be felony. The Spanish minister has no right to appeal 
to our conrts to pass a particular sentence between parties in a 
suit, by considerations of their personal interest, or that of other 
American citizens in tbe Island of Cuba. What would become of 
the liberties of this nation if onr courts are to pssa sentence be- 
tween parties, upon considerations of the effect it may have upon 
the interest of American citizens, scattered as they may be in all 
parts of the world 1 If it is a valid consideration when applied to 
Cuba and the American owners of sugar estates and slaves there, 
it applies equally to all other countries where American citizens 
may have property ; to China, Hindostan, or the Peejee Islands. 
It was no proper argument for the Spssish minister to urge upon 
the American Secretary of State. It was undoubtedly calculated 
and designed to influence his sympathy in the case — that sympa- 
thy with one of the parties which be says had become national. 
It was calculated to excite and to influence the Secretary of State 
lot only by the effect to be produced in the island of Cuba, but 
jierhsps also by a regard to certain interests nearer home. But 
vas that JUSTICE 1 Was that a ground on which courts of jus- 
ice will decide cases t I trust not. 

There are a few portions of this letter, which I had rather your 
jonors would read when you are together in consultation, than to 
cad them myself in this place. I will not trust myself to com- 
nent upon them as they deserve. I trust that your Honors, in the 
nrsuit of JUSTICE, will read them, as the document will be in 
our hands, and yon will see why I abstain from doing it. Mr. 
'alderon proceeds to say, 

" If, on the other hand, they should be condemned by the in- 
ompetent tribunal that has taken upon itself to try them as pi- 
ites and assassins, the infliction of capital punishment in this case 
-ould not be attended with the salutary effects bad in view by the 
w when it resorts to this painful and terrible alternative, name- 
*, to prevent the commission of similiar offences. In such case, 
le indemnification I officially ask for the owners would be a very 
ender compensation j for, if the property remained unimpaired, 
) it would remain, the Batisfaclion due to'the public wonldnot 
i accorded." 
And thftt is a reason why the President of the United States 
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wu to issue bit lettre dt cachtl, and aend these nnfortuimte indi- 
vjduala to Cuba. I abstain now from reading the subsequent pas- 
sages* He concludes by aaying, 

" In tte islands above mentioned the citizens of the United 
States have always met with a favorable reception and kind treat, 
ment. The Spanish Government, for the piotection of their pro. 
perty, would immediately accordtheextraditianof any slaves that 
might take refuge there from the soudiem states. Beiog itself 
exact in the observance of treaties, it claims the more justly the 
execution of tbem, and a leciprocal good coirespondence, from a 
nation, the ally and neighbor of Spain, to whom so many proofs 
have been afforded of the high degree in which her friendship is 
esteemed." 

They will readily yield fugitive slaves 1 Was this an argument, 
1 ask the honorable Court, to be addressed to the Secretary of 
State 1 Is it upon these principles that cases are to be decided 1 
Is it by these considerations that the action of governments is to 
be determined 1 Shall these men be given up on the offer of an 
equivalent 1 " If you will deliver these Africans to me, for whose 

' Mr. Adams' foibeannce will hudi; be appreciated unleisit ia known what 
A wu that be omitted to read. That porfion of the letter of Mr. Caldenm is 
Iberefare appended la this nolo. 

, "The dieadof a repetition of thme acta might be expected to taks poMSSMin of 
the miodi of the people teiidiiig; is tbe ialaada of Cuba and Forto-Bico ; and, ia 
lien of the harmony and good feeling aQbaiating between them md tbe citizens of 
tbe United States, it would not be ■arpriaiDf;. nor would it afford a ciiue for com- 
plaint, if eeatimente were awakened of a different nature, and highly preJadiciaJ to 
tbe intereete of both partiea. How can the man who piomotea or advocalesdia. 
cord in families eipeel to be regarded with benevolence T or how can he who acts 
in Buoh a manner p^teod to the tftle of friend 1 

" The underngncd doeaBot apprehend that the fean herein eipieaied byhim will 
be deemed exaggerated or anbanded. No one ia ignorant of the eiiitence of a . 
«oniidersble number of persona wba, prompted by a zeal which it does not belong 
to him to qaalify, are employing all the meana which knowledge and wealth can 
afford for eSecting, at any price, the emancipation of thealaves. Many of them, 
either because they are persuaded of the philanthropy of tbeir designa, or anaming 
this virtue aa ft cloak, have no beiitation in repaying the hoipitalit; they receive 
by tbe eednction of the slaves of their hoit, especially if they are skilful in any 
mde. 

>■ HaTing^duced tbem to abandon their maslera, they ship them onboard some 
veasel, whore they retain them in a worse state of capUvity than before, or send 
them to tbe United States to be set at liberty ; tbui appropriating to Ihemaelvei tbe 
property of another, and delibeiately committing a theft, while, perhapi, thej bs. 



lood all th« BlaT«-traderfl of CuIm thtrat, and anjr bIrts ftoA tlw 
oath ehal! mnke hia eiicflpe and come to Caba, we will rendily de> 
ivei him op." What is this argument oa addressed to the Secre-' 
»ry of State! It may be a very easy thing for the Governor at 
larana to seize a fug^itire southern plave, or a pretended fugitive, 
s the case may be^ and put him on boaid a vessel aud send him 
9 one of OUT Southern states. The learned Attorney General, I 
hink, riaad some authorities to shnw that this Governor has royal 
nwers, about equal to those of the King, and it may be easy for 
im to seize any man, black or white, slave or free, who may be 
laimed as a slave, and send him beyond seas for any purpose, 
lut, has the President of the United States any stieb powers 1 
^an the American Executive do such things 1 If he is to do 
hem, I should hope, at least, that it might be under treaty slipula- 
ions rather more adapted to the object than these. It was going 
uite far enough, I should think, to require the President of the 
J. S. to keep theae men safely, and send them back at the expense 
if this nation, without malting this — what shall I call it 1 I will 
lot undertake to qualify it in words — this offer to send back the 
ugitive slaves of the South as an equivalent, provided the Presi- 
lent will oonsent to deliver up these hex, by a despotic act, to aa- 
iate the veageance of the slave-traders at Havana. 

I have now, may it please the Court, examined at great length, 
ind with tedious detail, the letter of ihe Spanish minister, demand- 
ng the interposition of the national Executive to restore these 
tnfortunale Africans to the island of Cuba. And now I may in- 
[oire of yoiir Honors, what, in your opinion, was the duty of the 

iare tbal Ihej are performing k meritwioiM met In tbe mekatime, the onlj 
Mouree o[ tite rained 8pt.niah proprietor ia lo appl?, it an enarmoBt expeiiH, to 
he tribuDSls ot^ foreign oouotry, wlure in many placea pcAlic opinion throws in 
be wnj of the appUcanl furjuitice, in mitteiBofthii nature, insuperable iibalicles. 
>f the min; caaoi that might be referred to, in proof of the justice of this re- 
naik, one is that uf John Smith, mate of the brig Sviftiurn, who concealed knd 
irought awajF with him a nef^io who was cook in a hotel where he was atajiiijr ; 
Ipon which aubject the tmdenigneJ wrote to the Seereurj of State oa the I9tb 
if November, 1B3S, and nov LddreiKs him (gain in a aepirite commuDi cat ion- 
Hat the fearsof the ondcrBigrred are not without foundation, is also evident from 
Ibe excllemenl which thia occurrence baa produced in the public mind, from th» 
jangaage Died by conM of the public piper* in relating it, and from Ihe eiertiooi 
that many persona have commenced nuking in favor of the revolted >lave>af the 
■ AmiatAd,' for whoae defence the j have engaged aome of tha moat aUe counael- 
I«n at Boston, New Haven and New York." 



87 

Secretary of Stata, on receiving auch a letter. And in the tint 
place, what did he do 1 

His- first act wai, to misrepresent the demand, and to write to 
the District Attorney in Connecticut, directing him to puiaue k 
claim for the passeBsion of these people on behalf of the United 
States, on the ground that the Spanish ministeT had demanded 
their delivery to hiui, ae the property of Spanish subjects, and or< 
dering him to take care that no court should place them beyond 
the control of the Executive. That is what be did. And the con' 
•equence is the case now before the court. The Attorney of the 
TTnited States pursued his orders. He stated, in bis claim before 
' the District Court, that the Spanish ministeT had demanded the\r 
restoration as property ; and then, as if conscious that this claim 
might not secure the other purpose, of keeping them at all events 
within the control of the Esecutive, he added, of hia own head, 
(for it does not appear that he had any instructions on this point,) 
a second count, claiming', on behalf of the United States, that if 
the court should £nd they were, not staves by the laws of Spain, 
but that they were brought to our shores in violation of the act of 
Congress for the suppression of the slave trade, then they should 
be placed at . the disposal of the President, to be sent to Africa^ 
according to the provisions of that act. This count was undoubt- 
edly added in consequence of the order not to let them be p'aced 
beyond the control of the Executive. In a subsequent term of the 
court, be filed a new libel, in which this alternative demand was 
omitted. Why was that done 1 I can conceive no other reason 
than that he had received such instructions from the Executive. 

Those instructions do not appear among the printed documents, 
but it does not follow that none were given, for the communicaiton 
of the President, in answer to the call of the House of Represent* 
atives, was not a full one, as I know of my own knowledge. The 
demand was for all information not incompatible with the public 
interest, and under that proviso many things were kept back. Bat 
tjiere can be no doubt that it was for the purpose of complying 
with the first order of the District Attorney inserted in the second 
count, and that it was by the instructions of the department ha 
afterward withdrew it. 

[Mr. Baldwin. The count was not withdrawn. A new libel was 
entered, having only one count, but the first libel was not with* 
diawn.] 



Very well — it amounts to this: that the Ezecutive did not 
choose to hold itself responsible for that construction of the act of 
Congress. This appears from the appeal. What have the United 
States appealed from 7 Why, from a decree of the court, giving 
them precisely what they had claimed hy the District Attorney 
The Attorney knew that the libel grounded on the demand of the 
Spanish minister, (ostensibly, for I hare shown that it was a falsi, 
fication of the terms of that demand by the Secretary of State,) 
was not sufficient to place the Africans beyond the control of the 
Executirc, in a certain alternative, and therefore he calls upon the 
Qourt to put them in the hands of the President, to be sent to Afri. 
ca — that is, to complete their own voyage. 

Welt, the District Court investigated the case, and dissipated 
entirely the pretension that these Africans could be claimed in 
any way as merchandise. They went the length of declaring that 
the only ladino on hoard, the boy Antonio, concerning whom there . 
was the slightest pretext of a claim that he was a slave, should be 
delivered up to the Spanish consul, on behalf of the represeulativea 
of his late owner, Captaia Ferrer. The United States do not ap. 
peal from that decision, and there has been no appeal, althoagh 
we might have appealed with propriety. And I confess that, had 
I been of counsel in that stage of the proceedings, I should have ' 
been much disposed to appeal, on the ground that there was no 
article of the treaty which has any thing to do with the case. [ 
conceive that this part of the decree of the District Court is not 
warranted by any law or treaty whatever. 

But I do not desire to argue that question now, for I perceive 
that the district judge, in giving his decision, places it partly on 
the ground that the boy is desirous of returning. And as volettii 
nan fit injuria, I reconcile my mind to that part of the decision 
for we could certainly have no possible motive to interfere with 
the wishes of the boy. If he really has the desire to return to 
slavery in Cuba, it would be far from my desire to interfere with 
his wishes, however strange and unnatural I might deem them to 
be. But I must, at the same time, as an individual, protest against 
his delivery by any compulsion, or on any ground of obligation in 
the treaty ; for I must maintain, that there is no one of the articles 
in the treaty cited that has any application whatever to the case. 

And now, may it please your Honors, so strange and singular is 
every thing that happens, connected with this most singnlw case. 



I tun infonned that, after all, this boy has not been sent to CnbOa 
notwithBtaniimg his anxiety to go, aad' the desire of the Spaniah 
consul for hia restoration, with a decree of the Court agreeable to 
his demand. I am informed that he has remained a whole year in 
prison with the Africans, and is, at this moment, in the custody of 
the marshal, by what warrant or process I know not, or at whose 
expose. 

The rtason for this extended analysis of the demand by the 
Spanish oiDiBter is, that we may be prepared to inquire what an- 
swer he ought to have received from the American Secretary. I 
aVer, that it was the duty of the Secretary of State instantly to 
answer the letter, by showing the Spanish minister that all hia de. 
maoda were utterly inadmissible, and that the goremment of the 
United States could do nptbing of what he required. It could not 
deliver the ship to the owner, and there was no duty resting on 
the United States to dispose of the vessel in. any snch manner. 
And as to the demand that no salvage sbould be taken, the Span- 
ish minister should have been told that it was a question depend- 
ing exclusively on the determination of the courts, before whom 
the case was pending for trial according to law. And the Secre- 
tary ought to have shown Mr. Calderon, that the demand for a 
proclamation by the President of the United States, against the 
jurisdiction of the courts, was not only inadmissible but ofiensire 
— it was demanding what the Executive could not do, by the con- 
stitution. It would be the assumption of a control over the judi- 
ciary by the President, which would overthrow the whole fabric 
of the constitution ; it would violate the principles of out govern- 
ment generally and in every particular ; it would be against the 
rights of the negroes, of the citizens, and of the States. 

The Secretary ought to have done this at once, without waiting 
to consult the President, who was then absent from the city. The 
claim that the negroes should be delivered was equally inadmissi- 
ble with the rest ; the President has no power to arrest either citi- 
lens or foreigners. But even that power is almost insignificant 
compared with that of sending men beyond seas to deliver them 
up to a foreign government. The Secretary should have called 
upon the Spanish ambassador to name an instance where such a 
demand had been made by any government of another goyemment 
that was independent. He should, have told him, that such a de- 
mand was treating the President of the United States, not as the 



bMd of a utioB, bot M t eoiutabUi K eatebpol6-<a ehaneter tbst 
it is not poisible to express in gentlemBoljr linguage. Tlut is 
what this demand roakei of the Presideat of the United States. 

The Secretary^ should also have set the Spaaisb Minister right 
with regard io the authorities before whom the question was pen- 
diojr- He should have told him that ihey were not the 
authorities of the stale of Connecticut but of the United States, 
the courts of the Union in the state of Connecticut. He should 
have corrected this mistaLe of the minister at the begianing. It 
was a real misappreheneion, which has continued through the 
whole proceeding to the present time, and it oaght to have been 
corrected at first. And what is still more remarksblet the same 
mistake of calling it the court of Connecticut was made hy Mr^ 
Forsyth himself long after. 

But what did the Secretary do in fact I He barely replies to 
Mr, CalderoD, that he had sent his letter to the President for his 
consideration, and that " no time will be needlessly lost, after his 
decision upon the demand it prefers shall have reached me, in 
eommunicaiin^ to you bis views upon the subject." 

And now, from that day to thia, the Secretary of State has 
never answered one of these demands, nor arrested one of these 
naisapprehensions, nor asserted the rights and the honor of the 
nation aginat one of these most extraordinary, inadmissible, and 
insolent demands. He has degraded the coantry, in the face of 
the whole civilized world, not only by allowing these demands to 
remain unanswered, but by proceeding, I am obliged to sfiy, 
tbronghout the whole transaction, as if the Executive wera 
earnestly desirous to comply with every one of the demands. In 
the very misrepresentations of those demands, in bis instructions 
to the District Attorney, under which this case is brought here, 
why does he take sach a course ? The Spanirii Minister pro' 
nonnced the Court before which the Secretary brought the ques* 
tion, an incompetent tribunal — and this position has been main- 
tained by the Legation of Spain down to this very month, that a 
letter of Chevalier d'Argaiz officially protests against the jurisdic- 
tion of the courts before which the Secretary professes to be 
prosecuting the claim of this very minister ! 

Why does the Spanish Minister persist in such inadmissible 
pretensions 1 It is becaust they were not met t» /inline in a 
propm manner — became he was not told iastantly, whhont the 



Si 

dehy of an- honr, diM tUs Gov«nitwM «ouU never admit saah 
claima, snd would be offended if tbey were repeated, or any por> 
tion of them. Y«t a)) these claima, monstrous, absurd and inad- 
missible as they are, hare been urged and repeated for eighteen 
BiouthB, upon our Government, and en American Secretary of 
State evades anttwering any of them — evades it to such an 
extent that the Spanish M^n^er reproaches him for not meeting 
his arguments. 

The demand of Hr. Calderon waa dated September 6. Th« 
order of the Secretary to the District Attorney, in regard to thv 
•nit, was dated September 11, in which he says that '' a coinmii-* 
nication has been addressed to this department by the Minister of 
Her Catholic Majesty, claiming the vessel, caxoo, and blacks on 
BOARD, AS Spamsb psopbrtv, aad demanding its immediate release." 
On the 23d of September, the Secretary writes to the Spanish 
Hinifltor as fallows : 

Sir : In the examination of the case of the Spanish schooner 
"Amistad," the only evidence at present within reach of this 
department is that presented by the ship's paper ; and the pro 
eeedings of the court of inquiry held by a district judge of Con- 
necticut, on board the schooner, at the time the negroes in whose 
posressi'm she was found, were imprisoned for the ailedged mur- 
der of the captain and mate of the vessel. If you have any other 
authentic documents relating to the question or evidence of factt 
which can be useful to a proper understanding of it, I have the 
honor to request by the direction of the President, that yon will 
communicate them to me with as little delay as practicable. 

Here the Secretary reiterates the error of the Spanish minister, 
instead of correcting it, with regard to the character of the Court 
before which the case was pending. The Secretary of State calls 
the United States District for Connecticut "a District Court of 
Connecticut." The Spanish Minister could not be expected to 
acquire a correct understanding of the case, unless he was iik- 
formed, but here he has his error confirmed. 

The Secretary further requests the ambassador, if he has any 
farther documents, "that you will communicate them to me." 
What had he to do with this evidence? The Spanish minister 
had made a certain demand upon the government of the United 
States. Whether it was what it appears to be, or whether it waa 
what the Secretary represented it to be in his orders to the Dia- 



,t Attorney, it wat no part of the baeineM of the Aneriean 

Tetary of State to look after the evidence. Still, if he had 
uested the minister to commuiucate the evidence to the Court, 
li^ht not have beea exactly improper, but only officious. If 
Spanish Minister chose to go into our courts in support of the 
rate clainB of Spanish subjects, he could do it, and it was hia 
iness to bring fonvaid the proper evidence in support of his 
im. Why, then, does the Secretary call upon him to furnish 
se documents to the Executive Department 1 Your Honors 
1 judge whether this letter is or is not evidence of a deter- 
lation then existing on the part of the Executive, to decide thia 
e independently of the judiaiary, and tx parte. 
At. Calderon replies that he has no other evidence to fumiah.' 
s next document is the letter of his successor, the Chevalier 
.rgttiz : 

New- Yore, October 3, 1839. 
Che undersigned, envoy extraordinary and minister plenipoten* 
ry of Her Catholic Majesty, has the honor of commencing his 
cial correspondence with yon, air, by soliciting an act of jna- 
!, which, not being in any way connected with the principal 
^stion as yet remaining unsettled by the cabinet, relative to the 
'roes found on board the schooner Amistad on her arrival on 
se coasts, he does not doubt will be received by you in the 
anei which he has every reason to expect, from the circum- 
ace that all preceding acts of the department under voor 
irge have been dictated by the principles of rectitude and 
iprocity. 

ler Majesty's vice-consul at Boston, under date of the S4th of 
itemher last, says, among other things : 

' As it appears from the papers of the Bchooner that she, as well 
tier cai^, are exclusively Spanish property, it aee&is strange 
t the Court of New London has not yet ordered the delivery 
one or both to the owners, if they are present, oj to me, as 
ir agent, born in that part of the Union"— : [Thia is a mis-tran» 
on ; it means the official agent in that part of the Union] — 
^reesbly to the articles of the treaty now in force between 
two countries. The delay in the delivery would not be of so 
ch consequence to the proprietorg if tbe vessel did not require 
uediate repairs, in order to preserve her from complete 
itiuction, and if it were not material that a large part of the 
go should be sold on account of its bad condition. 



Hera m s«e th« lame mtfortunate miMppr^oiuion continued. 
The new Spanish miniater calls upon the Secretary of State to put 
the " Coart of New London" into' speedy action, to leisen the 
danger of \6bb to the proprietors by delay, and the Secretary of 
Slate takes no pains to correctthe error. 

On the 2ith of October, the Sectatary of State wrote again to 
Mr. Argaiz, on another sabject, which is not now before this 
Oonrt, — the arrest of Raiz and Mantes, at the suit of tome of tha 
Africans, in the conrts of the State of New York. Mr. Argiis 
protested against the arrest, and claims " the interposition of the 
Ezeentive in proenring dieir liberation, and indemnity for the 
losses and injury they may have sustained." To that the Secre- 
tary replies: 

" It appears from the documents acconipanying the note of the 
Chevalier d'Argaiz, that the two Spanish subjects referred to 
were arrested on process issuing from the Superior Court of the 
city of New York, at the suit of, and upon affidavits made by car* 
tain colored men, natives of Africa, for the purpose of securing 
their appearance before the proper tribunal, to answer for wrongs 
alledged to have been inflicted by them upon the persons of t^e 
•aid Africans ; and, consequently, that the occurrence eonstitutf a 
a simple case of resort by individuals against others to the judi- 
cial courts of the coontry, which are equally open to all without 
distinction, and to which it belongs exclnsirely to decide, as wall 
upon the right of the complainant to demand the interposition of 
their authority, as upon the liability of the defendant to give re- 
dress for the wrong alledged to have been committed by him. This 
being the only light in which the subject can be viewed, and the 
ooDstitation and laws having secured the judicial power against 
all interference on the part of the Bxecvtive authority, th^ Pre- 
sident, to whom the Chevalier d'Argaii's note has bean commu- 
nicated, has instructed the undersigned to state, that the agency 
of this goremment to obtain the release of Messrs. Ruiz and Mon- 
tea cannot be aSbrded in the manner requested by him. The law* 
of the state of New York, of which the constitution and laws a4 
the United States and iheir treaties with foreign powers form a 
part, afford to Messrs. Ruiz and Moates all the necessary meana 
to procure their re^ease,from imprisonment, and to obtain any t»> 
demnity to which they may be justly entitled, and therefore woald 
render unnecessary any agency on the part of this departmaal for 
those purpoaes." 



Than is a oompletv answer lo all these denauds of the Spanieh 
legation. " The constituiion and laws hare secured the judicial 
power against ALL interference of the Executive authority." 
That is very true. The laws of the state of New York, of which 
the constitution and laws of the United States and their treaties 
with foreign powers form a part, afibrcl to Messrs. Ruiz and Mon. 
tes all the necessary means for the security of their rights, and 
therefore " render unnecessary any agency on the part of" the 
Executiye. That is very correct. There is a perfect answer, 
worthy of an American statesman But is that all 1 Nol The 
Secretary finds, after all these disclaimers, one Execntire power 
yet in reserve, which may be put forth to take part against poor 
Africans, and at least afford evidence of the national sympathy. 
The Secretary says ; 

" But inasmuch as the imprisonment of those persons connects 
Itself with another occurrence which has been brought under the 
President's consideration, in oonsequence of a correspondence be- 
tween the Spanish legation and this department, instructions (of 
which a copy is inclosed) have been given to the Attorney of the 
United States for the District of New York to put himself in com- 
munication with those gentlemen, to offer them his advice (and 
his aid, if necessary) as to any measure which it may be pro- 
per for them to adopt to procure their release, and such indemnity 
as may be due to them, under our laws, for their arrest and deten* 
tion." 

Because the case " connects itself with another occurrence." 
What is all this % The independence of the judiciary is first 
firmly and bravely sustained. It is a question of private rights 
between parlies, with which the executive has nothing to do, and 
the Government of the United States hss no [lower to interpose. 
And then the President instructs the District Attorney, the law 
officer of the government, -to "put himself in communication" 
with one of the parties, to throw all the weight and influence of 
the government on their side, in order to secure a favorable deci- 
sion for them in the Courts of the state of New York. May it 
please your Honors, I wilt not here enter into an inquiry of the ef- 
fect of this interference of the Executive of the United States 
with the Courts of a State, or the extent and operation of tho 
principle which would authorize such interference. I really do 
not know, my imaginaiioB cannot pietent to me the compass of 



iti eflecta on the rights of the people of the United Stntei- I 
again aek the attention of this honorable court to this subject. 
The letter begins with a declaration of the independence of the 
judiciary of the State of New York, the sufficiency of the laws 
to secure justice and the incompetency of the Executive to inter- 
fere ; and yet, because the case " connects itself' with another 
case in which the Executive has considered itself entitled to act, 
the whole influence of the Government is brought to bear upon 
the judicial authorities of the Stnte of New Yurie. 

I said the Secretary of State had never to this hour undertaken 
to contest any one of the actual demands of Mr- C'alderon, as 
preferred in his letter of 5th September. Fie had suffered both 
Mr. Calderon and his sncceasor to rftmain under the inipression ' 
that if their demands were not complied with, for the kidnapping 
of these people by the Executive, it was not for the want of a will 
to do it, or of a disposition to contest the claims put forth in so 
extraordinary a manner upon our government. Let us now see 
how Mr. ArgBiz himself regarded the conduct of the Secretary. 
On the 5th of November, he writes again to Mr. Forsyth, acknow- 
ledging the receipt of Mr. Forsyth's letter, inclosing the instruc- 
tions of the Attorney of the United States for the District of New 
York, " that he should offer to these persons Jiia advice and as- 
sistance, if needed, with regard to the most proper means of ob- 
taining their liberty." He says : 

*' Although this answer did not entirely satisfy the desire ex- 
pressed by the undersigned in the note of October 22d, to which 
he was impelled by the sense of his duty, and by the terms of ex- 
isting treaties, yet he received it with pleasure and with thanks ; 
with pleasure, because he saw that the Secretary of State did 
not refuse to admit the reasons which the undersPgned had the 
honor to state in that note ; and with thanks, because he saw ihat 
the sentiments which bad urged him to request with warmth a 
prompt reply, had been kindly interpreted. The undersigned in 
consequence, went immediately to New York, where he visited, 
on the 39Lh ultimo, the Attorney of the United States, with whom 
he had a long conversation, which left him delighted with the af- 
fability and courtesy of Mr. Butler, although he did not have the 
' happiness to remain satisfied as to the principal matter, as that 
officer of justice declared that he could find no other means of 
obtaiinn^ the liberty of Ruiz (Montes being already free) than by 



(raiting the determination of the court or courts, againit the jnrii* 
liction of which the undersigned had already eapecinlly pio- 
*sted." 

The Spanish ambassador was not satisfied with the letter, and 
ilid yet he received it with pleasure, " because ha saw that the 
jecretary'did nol refuse to admit his reasons." How is that 1 
The Secretary of State took no measures to repel the improper 
lemand made, or to correct the erroneous idea cherished by tha 
jpanieh legation j and this neglect Mr. Argaiz construes as a vii* 
ual admission of liis " reasons." Why should he not so construe 
1 1 Here is also a renewal of the protest, which has uniformly 
)een maintained by the legation, against the right of any court ia 
his country to exercise jurisdiction in the case. And yet 
his suit is carried on by the Executive, as in pursuance of a d«- 
nand by the Spanish minister. Mr. Argaiz then refers to two 
personal confereilces which he had with the Secretary, and he is 
veil persuaded that what he had said, together with the judications 
n his note of October 22, would have been sufficient to convince 
' one so enlightened and discriminating as the Secretary, of the 
ustice of his claim ; that this persuasion has gained strength, 
rom the circumstance thalr the Secretary of State has made no 
lilempl ia hU artswer to oppose thoie argumMls, but has confined 
limself to endeavoring to explain the course of civil causes in tb? 
;ourts of this country, in order to show that the government of 
he United States could no't interfere in the manner which her 
^tbolic Majesty's representative requested } it becomes necessary 
o advance farther argumtnta, at the risk of being importunate." 

And a little farther on, after adverting to the yarious excuses 
ind palliations which seem to have been presented in these eon- 
idential conferences, for not seizing these negroes and sending 
hem to Cuba by the Executive power, in which he says " it is 
.Uowed by the whole world" tbot " petitions or accusations of 
laves against their masters cannot be admitted is a court," he 
oncludes by asking— 

" As the incompetence of the courts of the United States, with 
egaid to this nutter, is so clearly demonstrated, is there no 
ower in the Federal Government to declare it. so, and to inter- 
ose its authority to put down the irregularity of these proceed' 
Qgs, which the court is not competent to perform 1 It seems im- 
lossible that there should be no aucb power ; but mUbrtuMtely . 
here is none. 



"Her Catholic M^jesty'i envoy txtmordiuKry i«d miniftwc 
plenipotentiary, nevertheless, seeing that his previous Jirotest did 
not produce the lesult which he expected, renews it now, declar- 
ing this government responsible for the consequences which may 
grow out of this afikir ; and he asks the Secretary of State wbe* 
tber or not he possesses sufficient authority and force to carry 
into fulfilment the treaty of 1795. If he has not, then there can 
be no treaty binding on the other party." 

He thinks it impossible there should not be a power in the Fe- 
deral Government to put down- these proceedings of the courts^ 
but he admit* that unfortunately there is no such power, and then 
asks the Secretary of State if ht cannot find a power, somewberet 
to take the matter out of the hands of the judiciary altogether. 
And if not, he shall hold this Government responsible for the con* 
sequences, for if it has not power to fulfil the treaty, no treaty is 
binding on either party. 

On the 'i6th of November, the trial of the case having been 
postponed by the District Court from November to January, he 
writes again, that he is under the necessity of renewing his for- 
■ mer complaints. 

" To the first complaint, made by his piedeceasor, on the 6th 
September last, nothing more than an acknowledgment of its re. 
ceipt was thought necessary, which was made on the 16th of tbe 
aame month. In the answers which the Secretary was pleased to 
give to the notes of the undersigned, of the 22d of October, and 
the 5th of November last, that gentleman did not think proper 
to combat the argvmtnis advanced. Those which the undersigned 
now proposes to present will be no less powerful, and he hopes 
will he such that the Secretary will not he able to deny their 
justice. 

" The undersigned has the honor to ask in what lait', act^ or 
statute, does the said conrt base its right to take cognizance of 
the present case,^ There can b^ no doubt as to the reply : on no 
law, act, or statute." 

Here he denies again that the Court, before which the Secreta* 
cy of State had ipade a demafid with the averment that it came 
from the Spanish minister, has any power to take cognisance of 
the case. He says' there is no law, act, oi statute for it, and then 
he goes on : — 

" For, if any auch existed, it is, or should bC) anterior or posts- 



trior to the treaty of 1795. If anterior, it clearly became annnlled, 
becaase a treaty is one of the anperior laws of the State, or the 
treaty should never have been signed, or ratified, or sanctioned by 
the legislative bodjes. If posterior to the treaty, the legislative 
bodies, in drawing it up, discussing it, nnd voting on it^ must have 
Been that it was at variance with a subsisting treaty, which was 
already a law of the Union. All lyhich serves to ebow that, m the 
existing state of the laws, thia affair cannot and should not be de* 
cided by the common law, but by the international law." 

That is to say, the treaty Etjpulation has taken away the power 
of the courts of the United States to exercise jurisdiction between 
parties. Is that a doctrine to be heard by the Secretary of Stale 
of the United States from a foreign ambassador without answer 
ing it ? The ambassador proceeds to urge that " if the General 
Government of the Union had decided this matter of itself, guber- 
naiivamente" — here is a word, used several times in this corres- 
pondence, that no American translator has been able to translate 
into our language. It means, by the simple will or absolute ^a' 
of the Executive, as in the case of the Ultres dt cachet — or a war- 
rant for the BASTILE — that is what the Spaniard means by gti' 
berruUivamenle, when he asks the Executive of the United States, 
by his owBJiai, to seize these MEN, wrest them from the power 
and protection of the courts, and send them beyond seas ! Is 
there any such law at Constantinople ? Does the Celestial Em- 
pire allow a proceeding like thisi Is the Khan of Tnrtary pos- 
sessed of a power competent to meet demands like these? I 
know not where' on the globe we should look for any such authori- 
ty, unless it be with the Governor General of Cuba with respect 
to negroes. 

" If the General Government bad proceeded gubernativamtnts" 
—it is not necessfiry now to consider what would have followed. 
" But," says the Chevalier d'Argaiz, " very different, however, 
have been the results ; for, In the first place the treaty of 1795 ' 
has not been executed, as the legation of her Catholic Majesty 
has solicited ; and the public vengeance has not been satisfied.'* 

" The public vengeance !" What public vengeance T The 
vengeance of African slave-traders, despoiled of their prey and 
thirsting for blood! The vengeance of the barracoons! This 
" public vengeance" is not satisfied. Surely, this is very lamenta- 
ble. Surely, thia is a complaint to be mada to the Secretary of 



' caerehuiiliM, bat as man — u inftmt femftle*, with flMh, uid blood, 
■nd nATTea, and amewa, to be tortured, end with tires to be for- 
feited and consumed by fire, to appease the public vengeance of 
the lawless slave-traders in Cuba 1 

Mr. Forsyth, by a most unaccountable oversight of this distinc- 
tion between persons and things, misrepresents this demand of 
Ur. Calderon. 

He instructs the District Attorney, Mr. Holabird, (11th Sept., 
1839, Doc. p. 39, 40,) that the Spanish minister had addressed 
a communication to the Department of State, claiming the vessel, 
carg^o, AND BLACKS on board, as Spanish property, -and demanding 
its immediate release. - ^ 

The District Attorney, on the 19th of September, files, accord- 
ingly, his libels, (Record, p. 13,) stating the demand of the Span- 
ish minister, not as it had really been made, but according to the 
statement of it in hia instructions from the Department of State { 
and he prays the Court that, if the claim of the Spanish minister 
is well founded and conformable to treaty, the Court should make 
such order for the disposal of the said vessel, cargo, and slaves, 
as may best enable the United States, in all respects, to comply 
with their treaty stipulations, and preserve the public faith invi. 
olate. 

But if it should be made to appear that the persons aforesaid, 
described as slaves, arefnegroeB and persons of color, who have 
been transported from Africa in violation of the laws of the Unit- 
ed States, and brought into these United States contrary to the 
same laws, he claims that, in such case, the Court shall make such 
further order as may enable the United States, if dttmtd expedv 
eni, to remove such persona to the coast of Africa, to be delivered 
there to such agent or agents as may be authorized to receive and 
provide for them, pursuant to the laws of the United States; or 
to make such other order as to the court should seem fit, right, 
and proper la the premises. 

Here were three alternatives prayed for — 1st, That the vessel, 
cargo, and blacks, assumed to be slaves, should be so disposed of 
as to enable the United States to comply with their ireaty stipn- 
lations, and preserve the public faith inviolate. It was stated that 
this demand was made at the instance of the Spanish minister, 
hut that was true only of the vessel and cargo, but not of the per- 
sons. Of thetn, he had demanded, by necessary implication, that 
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they should not be refitored to their pretended owners, but kept 
ID close custody, nnd, in defiance of alt judicial authority, eon- 
reyed to the Havana Govern mentally, that is, by the aibitrary 
mandate of the President of the United States, to satisfy public 
vengeance. The Court could not have complied with thi« alter- 
native of restoring the negroes, as property, to their owners, but 
by denying and defying the real demand of the Spanish minister, 
that they should be sent to Cuba as criminals. 

The second alternative was, that the Court should enable the 
United States to send the negroes home to Africa, if deemed expt- 
ditnt ; and to this the decree of the Court said, loitfait comme it 
est desiri — be it as the District Attorney desires. Let the said 
Africans, in the custody of the Marshal, be delivered to the Presi- 
dent of the United States by the Marshal of the District of Con- 
necticat, to be by him transported to Africa, in pursuance of the 
law of Congress passed March 3, 1829, entitled " An act m addi- 
tion to the acts prohibiting the slave-trade." 

Yet, from this sentence, claimed by the District Attorney, the 
representative of the Executive Administration before the Court, 
it is he himself that appeals. Should the Conrt sustain that ap- 
peal, what judgment could they possibly render 1 Should they 
reverse the decision of the District and Circuit Courts, they would 
indeed determine that these forty persons should not be delivered 
to the President of the United States, to he sent home to Africa; 
— but what shall the Court decree to be done with them T Not 
surely, that they should be delivered up to their pretended own- 
ers, for against that the Spanish minister solemnly protests I H« 
demands not even that they should be delivered up to himself! 
He demands that it should be declared, that no tribunal in 
the Uuited States has the ri^t even to institute proceedings 
against them. Be declared — by whomi He demands of the Ex- 
ecutive Administration — (will the Court please to consider what 
the purport of this demand isl) — that the President of the Unit- 
ed States should issue a proclamation, that no tribunal of the 
United States has the right to institute proceedings against /Ac 
aitbjects of Spain for crimes committed oo board a Spanish vessel, 
and in the waters of the Spanish territory. 

When this demand was made, the Africans of the Amistad were 
in the cnstody ot a judicial tribunal of the United States, npc^i 



proceedings hiBthuted against them sa criminals charged with pi. 
racy and murder. Thej were also claimed by two Spaniards at 
nerchandue, theii property ; and the faith of a treaty was aolemnly 
inroked to sustain the claim that this mercha?idise, rescued out of 
the hands of pirates or robbers, (that is to say, out of the handa 
of iittlf,) should be taken care of by the officers of the port into 
which they had been brought, and restored entire to them — Ruiz 
and Monies — as soon as due and sufficient proof shoold be made 
concerning the property thereof. 

Now, if no tribunal in the United States had the right to ituti- 
tuu proceedings against the ntbjectt of Spain for crimes commit- 
ted on board a Spanish vessel and in the waters of the Spanish 
territory, how could the Court know that these same Spanish sub- 
jects were, at the same time, the merchandise rescued out of the 
hands of pirates and robbers and the pirates or robbers out of 
whose hands the merchandise was rescued 1 How could the 
Court know that they were subjects of Spain — that they were pi- 
rates or robbers — or that they were merchandise — if the Court 
had no right to institute proceedings against them 1 

The Tery phraseology of the 9th article of the treaty with 
Spain proves, that it was not and could not be intended to include 
persona under the denomination of meichandise, of what nature 
Boerer, for it provides that the merchandise shall be delivered to 
the custody of the officers of the port, in order to be iaken core 
ofaai restored en/ire to the true proprietor. Now, this provision, 
tfiat the merchandiae shall be restored entire, is absurd if applied 
to human beings, and the use of the word conclusively proves 
that the thought and intention of the parties could not be con- 
strued to extend to human beings. A stipulation to restore hutnan 
beings en/tre might suit two nations of cannibals, but would be 
absurd, and worse than absurd, between civilized and Christian 
nations. Again, the article provides that the rescued merchandise 
shall be delivered to the custody (rf the officers of the port into 
which it is brought, in order to be taken care of; but, by what 
Constitution or law of the United States, or of Connecticut, could 
the officers of the port of New London receive into theii custo- 
dy, and take care of, the Africans of the Amistad 1 

The demand of the Spanish minister, Calderon, was, that the 
President of the United States should first turn man-robber ; res- 
cue from the custody of the Court, to which they had been com- 
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mhted, tbose forty odd Africans, males and females, adnlts and 
children ; next turn jailer, and keep them in his close custody, ts 
prevent their tvariem ; and lastly, tarn catchpoll and convey them 
to the Havana, to appease the public vengeance of the African 
slave-traders of the barracoons. 

Is h possible to speak of this demand in Isngaage of decency 
and moderation 1 Is there a law of Habeas Corpus in the land T 
Has the expunging process of blsck lines passed npon these two 
Declarations of Independence in their gilded frames 1 Has the 
4th of Jaly, '76, become a day of ignominy and reproach 1 Is 
there a member of this Honorable Conrt of age to remember the 
indignation raised against a former President of the United. States 
for causing to be delivered up, according to express treaty stipn- 
lation, by regular judicial process, a British sailor, for murder on 
board of a British frigate on the high seas T At le&st, all your 
Honors remember the case of the Bambers 1 Tou all remember 
yonr own recent decision in the case of Dr. Holmes ? And is it 
for this Court to sanction sueh monstrous usurpation and Execn- 
tive tyranny as this at the demand of a Spanish ministerT And 
can you hear, with judicial calmness and composure, this demand 
of despotism, countenanced and supported by all the Executive 
authorities of the United States, though not yet daring to carry 
it into execution T 

The third alternative prayed for in the mime and behalf of the 
United States in the libel of the 19th of September, 1839, is, that the 
court should make such other order in the premises as it should 
think fit, right, and proper. 

To this expedient it was necessary for the court to resort The 
court did not know — it could not know that the demand of the 
Spanish Uinister,Calderon. was not only widely different from that 
which the libel of the District Attorney represented it to be, bat 
absolutely incompatible with it. The court took it for g^ranted that 
the statement in the libels,at least so far as concerned the demand of 
the Spanish Minister, vras true— and so for as respected the oojy 
Ladino on board the Amistad, the boy Antonio, did accede to the 
sapposed demand of the Minister — did actually admit the treaty 
stipulation as applicable to him — and did decree that he shoald be 
restored to the legal representatives of his deceased master. The 
judge of the District Court relieved Antonio from his right of ap- 
peal from that decision by stating that Antonio himself desired t« 



be rattored to his widowvd miaflren. Bat as the whole deene 

, was the lesult of a deception practised upon the court, and aa in 
that part of it relating to Antonio, are involved principles of the 
deepest interest to human freedom, and to the liberties of my 
conntry, I will only express my most earnest hope, with profound 
respect for the court, that that portion of its decision will never be 
adduced as authority for the surrender of any other individual 
aitueted as Antonio was on that trial. 

And here 1 must avail myself of the ocdasion to state my objec- 
tions to the admission of the case of the Antelope as an authorita- 
tive precedent in this or any other court of the United States — I 
' had almost said for any thing, certainly for the right of the court 
itself to deliver up to slavery any human individual at the demand 
of any diplomatic, or cDnsular agent of any foreign power. And 
that I may be enabled to set forth at large, my reasons for resiat- 
ing the application of that case as precedent or authority for the 
settlement of any principle now under the consideration of the 
Court, I must ask the permission of the Court to review the case of 
the Antelope itself, as it appears on the face of the Reports. 

[See the review of the case of the Antelope, at the close of the 
argument.] 

And this declaration of the Spanish minister not only contradicts 
it, but shows that It was impossible any such demand should have 
been made. " For, let it be remembered," he aays, " that the 
Qpaniiih legation demands not slaves but assassins." No despot- 
ism could comply with both demands, had they been made, but the 
Spanish Minister explicitly declares that only one demand was 
made by the legation, and that not iht one affirmed by the Secreta- 
ry of State — not property but assassins — not for the beoefit of in* 
dividuals, but to satisfy " public vengeance." There is something 
follows in the letter about " fanaticism," which I will not read to 
the Court,for reasons that will be obvious.* Indeed, I do not know 

■ It ii proper to mppend Ibla ptit of Ihs latter, thst the sllnuon ms; be uad«r. 
■tood bj tha reader, u it doablleai wu by the Court. — Rtptrltr. 

"Very different, howarer, hare been the remits ( for, in Ibe Snt pl*a« the trss> 
\j of'lT9S has oot been ezecnted, si the lecatJon af bw Catholic Majestj bu so- 
licited; and tba public veogeuisa liH not been Mtiified ; for beit recoUaetedthat 
the legation of Spain doe* not demuld the deliTety of elavee, bat of aiaaeiiiii. 
Seoondly, great injory has been done to the ownen; not the leaM being the ini' 
piiKnumnt wUdi Deo torn Rnis is now undergoing, notiHtlutHidiBg (ha «oa^ 
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ai I nndeTBtand it, and it ia posiible that I h«Te indulged, or mny 
indulge in what, in certain dialects, may be called " fanaticism," 
myeelf. ' Ibe Chevalier proceeds to leaion : 

" TbuB it appears that a court of one of tbe States of the con- 
federacy has assumed the direction of an affair orer which it has 
no jurisdiction ; that there can be no law, either anterior or pos- 
terior to the treaty, upon which a legal sentence can be based ; 
that this court, by the repeated delays which it orders, contributes 
to delay tbe satUfaction demanded by public justice j and that, in 
consequence, tbe affair should only be determined by reference to 
international right, and, therefore, by the exercise of the power of 
the Government, (gubemalivameTiie /) that, for its determination, 
the treaty exists to which Spain appeals ; that, from the delay on 
this determination have proceeded injuries requiring indemnifica- 
tion, to demand which the undersigned reserves his right for a fu- 
ture occasion. The undersigned may, without indiscretion, 
declare that this must be the opinion of the cabinet, which, pos- 
sessing already the necessary and even indispensable powers, may 
immediately act (gubemoHvamente) in this matter, in virtue of 
the actual state of the law, and without awaiting the decision of 
any court. Not to do so may give rise to very complicated ex- 
planations with regard to reciprocity in the execution and fulfil- 
ment of treaties." 

Here it is. " Gubermdivametae" again ; that is the idea which 
was in the miod of the Spanish minister all the while, gabtrnativa- 
mente. That is what he was insisting on, that was the demand 
which tbe Secretary of State never repelled as be ought, by telling 
Mr. Argaiz that it was not only inadmissible under our form of 
government, bat would be ofiensive if repeated. But where will 
your Honors find any thing like a demand for property, under the 
treaty, and by the decision of a court of the United States? He 
says, if the Executive does not at once act gubernaiivamejtie, and 
take the case out of the judiciary, and send these people to Cuba, it 
" m^y gi^e rise to complicated explanation^ with regard to recip- 

pliiats made »n thU subject, wbich, if not entirelj diiiegaided, hive kt leait ntit 
prnditced the favonblt rsnihi wfaicb might have been eipected ; ind the dignity 
of the Spaniah nation hai thai been ofiended. With reipectto which injoriea, the 
uedenifped will, on a proper occauon, un his right; although no indNaaiGcation 
oan fully reoompenK far the btiIb, phyHcal and moral, which thepenecatiot^iand 
u oecuionad b; bnatioiim maj eauu to tn honombie man." 



46 

roeity in ^ «recntion sod fMfihBMt of vttmita." Is Ih&t laft- 
g^nge for « foraign nriniBHrrt» om to the Amerienn Secretary of 
State, and not to be annmedl He then Bays: 

" The unders^ed flatters himself with the hope that his Excel- 
lency the Preaident wfll take into his high consideration this com- 
munieation, to which the nadersigned hopes for a speedy answer, 
as a new proof of the sernpBlouiiness and respect with which this 
nation fti)6)s the treaties elistiYig with Other nations. If, contrary 
10 this hope, the decision shonld not he snch as the undersigned 
asks, he can only declare the Gtnerat Government of the Union rt- 
9pontil)t» for all and eoery coiuequence which the delay may pio- 
dnee." 

There is the language used hf the Tspresentative of her Catho- 
lic Majesty to the Secretary of State of the United States, and to 
whieb the Secretary nerer thonght it necessary to make a suitable 
reply. There is another correspondence published among the doe* 
uflients of the present session of Congress, connected too with this 
revy ease, which Aows that the Secretary knows how to be rery 
sensitive with regard to any thing that looks like foreign interfer- 
ence with the action of our courts and government. It is in his 
answer to Mr. Fox, the British ambassador, who addressed it letter 
to Mr. Forsyth, January SOtfa, 1841, saying he had been instrncteii 
to represent to the President that the attention of his government 
" has been serion&ly directed to the case" of these Africans, and 
in consequence of the treaty between Great Britain and Spain, in 
which the former paid a valuable consideration for (he abandon- 
ment of the trade, it is *' moved to take a special and peculiar in- 
terest in the fate of these unfortunate Africans." And he says : 

" Now the unfortunate Africans, whose case is the subject of 
the present representation, have been thrown by accidental cir* 
enmstances into the hands of the authorities of the United States ; 
and it may probaUy depend upon the action of the United States 
Govemment, whether these persons shall recover the freedom to 
which they are entitled, or Whether they shall be reduced to 
slavery, in violationof the known laws and contracts publicly pass- 
ed, prohibiting the continuance of the African slave trade by 
Spanish subjects. 

" It is under these circumstances that Her Majesty's Govern- 
ment anxiously hope that the President of the United States will 
6nd himself empowered to take such measures in behalf of the 
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*fbM>aid AMoansaB dull aeeur* to ttwu the poeMBtrion of thetf 
liberty, t* which, without doubt, thejrsre by law entitled." 

The Secretary of State, in his reply, eonseBtH to nsctire the 
eomtnonicaiion, " bb an evidence of the btnetolente of her MajeS' 
ty'B Gtyr^tameni, naierwhick atpectalone.'^ he says, "iteortldba 
entertained by the GoTerament of the United StateB." What a 
different tone is Ije'e ! Mr. Fox merely referred to the relatiaiiB 
Dt hia own goremment with that of Spain, and to the 10th article 
of the treaty of Ohent, between Oreat Britain and the tfnited 
States, in iriiich both nationa bound therHBelrea " to use their 
best endearore for the entire abolition of the African alave trade." 
His letter was conrteouBly worded throughout. It casts no impu- 
tations upon any branch of our gorernment, it picmounces no part 
of it incompetent to its fnnctioas, it aska no unconstitntional and 
despotic interference of the Executive with the jadiciary gubema- 
tivamente, but simply announces the interest his government feels 
in the case, and its "arixioua hope that the President of the 
United States will find himself empowered to take such measures 
in behalf of the aforesaid Africans as shall seenre to them their 
liberty, to which," he says, " without doubt, they are by law en- 
titled." To this the Secretary of State replies : 

" Viewing this commnnication as an evidence of the benevo- 
lence of her Majesty's Goyomment — under which aspect alone 
it coald be entertained by the Government of the United States — 
I proceed, by direction of the President, to make, in reply, a few 
observations suggested by the topics of your letter. The narra- 
tive presented therein, of the circsmstanees which brought these 
negroes to our shores, is satisfactory evidence that her Majesty's 
Government is aware that their introdnetion did not proceed from 
the wishes or direction of the Government of the United States. 
A formal demand having been made by the Spanish minister for 
the delivery of the vessel and property, including the negroes on 
board, the grounds upon which it is based have become the sub- 
ject of investigation before the judicial tribuaals of the country, 
which have not yet pronou^ced their fiaal decision thereupon. 
You must be awari, lir, that the Executive hat neither the power nor 
the disposition to control the proceedings oj the legal tribunals when 
anting within their own appropriate jvrisdiaion." 

How sensitive the Secretary is now ! How quick to perceive 
an impropriety ! How alive to the honor of the conntry — much 



■noifl to, indowl, than the obw required. How differeDt his ooarM 
from that pursued toward the Spanish mioiBter, who bad been 
from the beginning to the end pressing upon our government de- - 
mands the inost inadmiasible, the moat unexampled, the most 
ofiensive, and yet received from the Secretary no answer, but 
either a prompt compliance with his requirements, or a plain de- 
monstration of regret that compliance was impracticable. Not 
one attempt do we find by the Secretary to vindicate the honor of 
the country, or to press the Spanish minister to bring forward his 
warrant for such unexampled, such humiliating demands. Neither 
does he intimate in the case of the Spanish claim, that it is re- 
ceived on the ground of " benevolence." Indeed he could iiot 
very well otfer that assn apology. Benevolence ! The burning 
of these forty AXricans at the stake, as the result of a compliance 
by our Executive with the Spanish demand, would hardly tend to 
exhibit or inspire " benevolence." — No, it was for vengeance 
that they were demanded, admitted to be so in this very letter. 

In the same letter the Secretary of State does not undertake to 
controvert the principles set forth by Mr. Calderon, nor the argu- 
ments urged by Mr. Argaiz ; but repeats that they had been sub- 
mitted to the President for consideration. And that is all the 
answer ever given to the Spanish legation. He then refers to va- 
rious personal conversations with the minister of Spain. 

" It was hoped that, in the .various conversations which have 
since taken place with the Chevalier d'Argaiz at this deport- 
ment, on the same subject, he would have discovered additional 
evidence of the desire of the United States Government to do jus- 
tice to the demand and representation addressed to it in the name 
of that of Spain, as fully and as promptly as the peculiar character 
of the claim admitted. From ihe repeated commuaications of 
the Chevalier d'Argaiz, pressing for the disposal of the question ; 
from bis reiterated offer ol suggestions as to the course by which 
he deems it incumbent upon this Government to arrive at a 
final decision ; and from the arguments in support of those !sug. 
gestions, which the undersigned does not perceive the vtUUy of cam, 
bating at the present stage of the trabsaction.'' 

The Secretary makes no pretension to contest the claims of 
Spain — not even a snggestion of the idea that these claims are 
inadmissible, or that, if pressed, they woult) be offensive. la 
these conversations, many things may have been said which per- 



hapa it would not have beea deemed compatible with the public 
intereat to make public. I shall justify this intimation before I 
am through with this remarkable correspondence. But it is evi- 
d«nt there was no resistance of the claims in questionlas to their 
justice, no examination of their principles. The Secretary says 
he does not perceive the utility of combating any of these de- 
mands or allegations, and he icfers to these private conversation! 
as evidence that the Government is perfectly disposed to do all 
that is demanded. He continues by saying — 

" The Government of the United States cannot but perceive 
with regret that the Chevalier d'Argaiz has not formed an ac- 
curate conception of the true character of the question, nor of the 
rules by which, under the constitutional institutions of the conn- 
try, the examination of it must be conducted ; nor n correct ap- 
preciation of the friendly disposition toward Her Catholic Majes- 
ty's Government, with which that examination was so promptly 
entered upon. In connection with one of the points in the Chev- 
alier d'Argaiz's last note, the undersigned will assure him, that 
whatever be, in the end, the disposal of the question, it will be in 
consequence of a decision emanating from no other source than 
the Government of the United States ; and that, if the agency of 
. the judicial authority shall have been employed in conducting the 
investigation of the case, it is because the judiciary is, by the or- 
ganic law of the land, a portion, though an independent one, of 
that Government." 

That is to say, so it is, and we can't help it, the judiciary is in* 
dependent, it must have its course, and we cannot help it. He 
proceeds : 

" As to the delay which has already attended, and atill may at- 
tend, a final decision, and which the Chevalier d'Argaiz consider* 
as a legitimate subject of complaint, it arises from causes which 
the undersigned believes that it loould terve no useful purpote to 
discuss ai this time, farther than to say that they are beyond the 
control of this department, and that it is not apprehended that 
they will affect the course which the Government of the United 
States may thinic it fit uliimately to adopt," 

The Spanish minister is here given to understand, in his ear, 
that care had been taken to prevent the Africans from being placed 
beyond the control of the Executive, and therefore be need be 
under no apprehension that the decision of the courts, whatever 



50 

it mKy be, " will afieet the course which the GoTernment of the 
United States may think it fit ultimately to adopt." What other 
construction can possibly be givea to this paragraph 1 If any 
other is possible from the words there are facta in the case which 
prove that this was what was intended. The Secretary proceeds 
with his explanations and apologicE. 

" The undersigned indulges the hope that, upon a review of the 
circumatances of the case, and the questions it inTolres, the Chev- 
alier d'Atgaiz will agree with him in thinking that the delay 
whif;h has already occurred is not more than commensurate with 
the importance of those questions ; that such delay is not uncom- 
n^on in the proceedings and deliberations of governments' desi- 
rous of taking equal justice as the guide of their actions; and 
that the caution which it has been found necessary to observe in 
the instsnce under consideration, is, yet far from having occasion- 
ed such procrastination as it has been the lot of the United States 
frequently to encounter in their intercourse with the Government 
of Spain." 

" With regard to the imprisonment of Don Jos€ Kuiz, it is again 
the misfortune of this Government to have been entirely misap- 
prehended by the Chevalier d'Argaiz, in the agency it has had in 
this, an entirely private concern of a Spanish subject. It was no 
more the intention of this department, in what has already been 
done, to draw the Chevalier d'Argaiz into a polemical discuHsion 
with the Attorney of the United States for the district of New 
York, than to supply Don JosS Ruiz, gratis, with counsel in the 
suit in which he had been made a party. The offer made to that 
person of the advice and assistance of the District Attorney, was a 
favor — an entirely gratuitous one — since it was not the province of 
the United States to interfere in a private litigation between sub- 
jects of a foreign state, for which Mr. Ruiz is indebted to the de- 
sire of this government to treat with due respect the application 
made in his behalf in the name of her Catholic Majesty, and not to 
any right he ever had to be protected against alledged demands of 
individuals against him or bis property." 

Here, then, it is avowed that the Executive government of this 
nation bad interposed in a suit between two parties, by extend- 
ing a favor entirely gratuitous to one of the parties, who, it is at 
the same time admitted, had no claim whatever to this gratuitous 
aid. And then comes the exhibition which I have already read, of 
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tlio national sympathy, in which all th« authorities of the country 
are alledged to have participated, and theaaKumption, under which 
all the proceedings have been carried on, that there was but one 
patty aggrieved in the case, and that party was the Spanish slave- 
traders. 

On the 29th of December the Chevalier d'Argaiz addressed a 
long letter to the Secretary of State, in which he acknowledges 
the receipt of the last letter, to which " it would be superfluous" 
— the word is ocioso, idle — to reply, inasmuch as the Secretary 
of State does not teem to have considered il requitUe in the present 
tiiuaiijn of the affair, to combat thi arguments adduced oy the uuder- 
aigaed. The delicacy of the undersigned does not, however, al> 
low him to pass over (detoir) certain insinuations (remarks) con- 
tained in the said note ; and it will, perhaps, he difficult for him 
to avoid adducing some new argument in support of his de- 
mands." 

The Secretary had never met these claims and arguments, as it 
was his duty to do, and the Spanish minister is continually re- 
minding him that he does not answer his arguments. He then 
refers him to his own course, and says, " The undersigned would 
not have troubled the Government of the Union with his urgent 
demand, if the two Spaniards (who, as the Secretary of State, in 
his note of the 12Lh, says, ' were found in this distressing and per- 
ilous stuation by officers of the United States, who, moved by sym- 
pathetic feelings, which subsequently became national,') had not 
been the victims of an intrigue, as accurately shown by Mr. For- 
syth, in the conference which he had with the undersigned on the 
2l8t of October last." 

He here refers to a private conference in which the Secretary 
of State had accurately shown that the two Spaniards in New 
York were the " victims of an intrigue." The Secretary of State of 
the United States, then, had con6dential]y and officially informed 
the Spanish minister that the two Spaniards, in being arrested at 
the suit of some of these Africans, were the " victims of an in- 
trigue." What the Secretary meant by " victims of an intrigue, "is 
not for me to say. These Spaniards had been sued in the courts 
of the state of New York by some of my clients, for alledged 
wrongs done to them on the high seas — for cruelty, in fact, so 
dreadful, that many of their number had actually perished under 
the treatment. These suits wer« commenced by lawyers of New 
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York — meD of character ia their profesaioB. Poasibly thsy ad- 
Tiaed with a few other individuals — faoatica, perhaps, I mnst call 
them, according to the general application of language, but if I 
were to speak my own language in my own estimate of their char- 
acter, so far as concerns this case, and confining my remarks ex- 
clusively to this present case, I should pronounce them the 
FRIENDS OF HUMAN NATURE— men who were unable to 
see these, their fellow men, in the condition of these unfortunate 
Africans, seized, imprisoned, helpless, friendless, without language 
to complain, without knowledge to understand their situation or 
the means of deliverance— I say they could not see human beings 
in this condition and not undertake to save them from slavery and 
death, if it was in their power — not by a violation of the laws, but 
by securing the execution of the laws in their favor. These are 
the men whom the American Secretary of Slate arraigns in a 
confidential conversation with the minister of Spain, as the insti- 
gators of " an intrigue" of which he holds these disappointed 
slave-holders to be the unfortunate victims. Thu Chevalier goes 
on : 

" The Secretary of State, however, says that ' he cannot but per- 
ceive with regret that the Chevalier d'Argaiz has not formed an 
accurate conception of the trae character of the question, nor of 
the rules by which, under the constitutional institutions of this 
country, the examination of it must be conducted.' Possibly the 
undersigned may not have formed such an accurate conception 
of this afiair, since it has been carried within the circle of le- 
gal subtleties, as he has not pursued the profession of the law ; 
but he is well persuaded that, if the crew of the Amistad had been 
composed of white men, the court, or the corporation to which 
the Government of the Union might have submitted the examina- 
tion of the question, would have observed the rules by which it 
should be conducted under the constitutional institutions of the 
country, and would have limited itself to the ascertainment of the 
facts of the murders committed on the 30th of June ; and the un- 
dersigned does not comprehend the privilege enjoyed by negroes, 
in favor of whom an interminable suit is commenced, in which 
everything is deposed by every person who pleases ; and, for that 
abject, an English doctor, who accuses the Spanish government 
of not complying with ita treaties, and calumniates the Captain 
General of the iri&nd of Cuba, by charging him ^th bribery." 



S3 

Here it IB made th« aubject of complaint from a forei^ lubasf 
•ador to th« Executiye Qovernment of the United States, that in 
a court of the United States, in a trial for the life and liberty of 
forty humnn beings, the testimony of "an English doctor" was re- 
ceived. And this complaint also was received without a reply. 
The " English doctor," thus spoken of, was Doctor Madden, a 
man of letters, and in the official employ of the British Govern' 
meet, in a post of mach importance and responsibility, as the su- 
perintendant of liberated Africans at Havana, flis testimony 
was highly important in the care and was admitted in the court 
below, and now forms a part of the record now before your Honors. 
He does not use the word bribery in reference to the Governor 
General of Cuba. 

nSATH OF JUDOS BABBOUB THE PROCKSniNas OF TBE COIHtT SUS- 

PBNnED. 

WasMngion, Feb. 25, J841. 

The proceedings of the Court in this solemn case have been 
interrupted by the solemn voice of death. One of the learned 
and honorable judges of the Court, who sat yesterday in his 
place, listening with profound and patient attention to the argu- 
. ment of a counsellor many years older than himself, reasoning 
eloquently in behalf of justice on earth, has been summoned to 
bis own dread account, at the bar of Eternal Justice above. Judge 
Barbour, of Virginia, the seventh in rank on the bench, died last 
night in his bed — in his sleep, it is probable, without a groan or a 
struggle. The servant at hia lodgings went nt the usual hour this 
morning to the rooms of the different Judges, to call them to 
breakfast. As the Chief Justice was passing the door of Judge 
Barbour's room, the man said to him, " Chief Justice, will yon 
please to come here, sir — I think Judge Barbour is dead." Judge 
Taney went to the bed, and there saw his associate lying on hia 
side, as if in a gentle sleep, but dead and cold, with the exception 
of B slight remaining warmth at the chest. Not a muscle was 
distorted, nor were the bed-clothes in the slightest degree disturb. 
ed, so that it is probable his heart ceased to beat in an instant, 
while he was asleep ! 

At the usual hour for opening the Court this morning, none of 
the Jadges were seen in the court-room, which was already filled 
with persons come to hear the contlnnation of Hr. \dama' apeeeb. 
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looked pale, diatresaed, and aorrowful. As soon as they had taken 
their seats, the CrisT opened the Court in the usual form, and the 
Chief Justice addressed the gentlemen of the bar — " Gentlemen 
a painful event has occurred — Judge Barbour died suddenly last 
night — and the Court is therefore adjourned until Monday." 

The Crier then made proclamation to that effect, the Judges all 
rose, and retired again to their private apartment, and the assem' 
bly withdrew. 

I did not expect an announcement of bo overwhelming a Pro- 
vidence in a manner so severely simple aad subdued, but it struck 
me as eminently appropriate for the Supreme Court of this niUi<m. 
It was in keeping with the strictest propriety and suitablenesB. It 
was sublime. 

SESUHPTION OF TBS TRIAL. 

WasMn^on, March 1, 1841. 

Onthere>openingof the Court, the Attorney General of the Unit* 
ed States, H. D. Gilpin, Esq. presented a series of appropriate re- 
solutions in reference to the decease of Judge Barbour, which 
had been adopted on Friday, at a meeting of the Bar of officers of 
the court, and which he moved to have entered on the records of 
the court. The Chief Justice responded in a short address, and 
concluded with ordering the resolutions to be entered on the re- 
cords. Mr. Adams then resumed his argument, as follows : — 
May it please your Honors, 

The melancholy event which has occnrred since the argument 
of this case was begun, and which has suspended for a time the 
operations of the Court itself, and which I ask permission to say 
that I give my cordial, and painful concurrence in the sentiments 
of the Bar of this Court— has imposed on me the necessity of 
re-stating the basis and aim of the argument which I am submit- 
ting to the Court, in behalf of the large number of individuals, 
who are my unfortunate clients. 

I said that my confidence in a favorable result to this trial rest- 
ed mainly on the ground that I was now speaking before a Court 
of JUSTICE. And in moving the dismissal of the appeal taken 
on behalf of the United States, it became my duty, and was my 
object to show, by an investigation of all the correspondence of 
the Executive in regard to the case, that JUSTICE had not 



CMH of DiMSimher, 1839, in t^hrfion io t&^ injuiitic^ tii AHeigUa to 
b(lv« been done to the two Spanish iubjects, Ruiz and Montea, bf 
their aneet and impriBonment in New York, at the suit of some of 
the Africans. He soys he " does not comprehend the privilege 
enjoyed by negroes, in favor of whom an interminable suit is com- 
menced, in which everything is deposed by every person who 
pleases ; and, for that object, an English doctor who accuses the 
Spanish Qovemment of not coni[^ing with its treaties, and calum- 
niates the Captain General of the island of Cuba, by charging him 
with bribery." 

This English Doctor is Dr. Madden, whose testimony is given 
,in the record. He certainly does not charge the Captain General 
with bribery, although he says that both he and the other authori- 
tiea of Cuba are in the habit of winking or conniving at the slave- 
trade. That this is the actual state of affairs, I submit to the 
Court, is a matter of history. And I callthe attention of the Court 
to this fact, as one of the moat important points of this case. It 
is universally known that the trade is actually carried on, contrary 
to the Inws of Spain, but by the general connivance of the Gov- 
ernor General and all the authorities and the people of the island. 
The case of this very vessel, the visit of Ruiz and Montes to the 
barracoon in which these people were confined, the vessel in which 
they were brought from Africa, are all matters of history. I hare 
a dooument which was communicated by' the British government 
to the Parliament, which narrates the whole transaction. Mr. A. 
here read from the Parliamentary documents, a letter from Mr. 
Jerningham, the British Minister at Madrid, to the Spanish Secre- 
tary of State, dated January 5th, 1810, describing the voyage of 
the Tecora from Africa, the purchase of these Africans who were 
brought in her, with the subsequent occurrences, and urging the 
Spanish Government to take measures both for their liberation, 
and to enforce the laws of Spain against Ruiz and Montes. 

He says " I have consequently been instructed by my govern- 
ment to call upon the government of her Catholic Majesty to 
issue, with as little delay as possible, strict orders to the authori- 
ties of Cuba, that, if the request of the Spanish minister at Wash- 
ington be complied with, these negroes may be put in possession 
of the liberty of which they were deprived, and to the recovery of 
which they have an undeniable title. 

"I am further directed to express the just expectations of Her 
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MqSBty's. j;OT«niineab tlwt.tbe Ocrernmsnt. of hnr Catholin Hai- 
jeaty will eaiue th*, lamt a^ntt the sWe-trade to be enf ncod 
againA Metwa. Jom Buiz and Pedro Hontea, who parchMad then 
DQwljc ira^OEtsd nag^Mosj and agamit all' such other Spanish anb- 
jectfl a» have bean oojMenMd in thia nefanous tranaacdon." 

TheaB fauaiB) aud. Mc-. A., bbum be well known tO' the Spaniahi 
miaister. U hei co^tlaina of injustice in the chacge of gtmttai 
connivanac made hy Dn. SOadden, why has henot undeitakeo toi 
prov« that it. ia. a calumny % Not the dighteat attempt has bean 
made to Wing foiwand any evidenee on^thia point, for the nry- 
plftia reaaoa that thei;» couM be none. The &ct of die aUve.trade 
is too DOtonOKs to be tpiestioned. I wall lead, said he, from ano' 
thai higb aathority, a book filled with, valuable and anthantis. in. 
formation on Ae aubjeet of the slave trade, written hy one' of the; 
moat diatinguished philanthijopists of Gieat Britaini Sir Thomaa 
Fowell Buxton. Mi. A. then read as followa : — 

" It is aaaKely praoticable to aasartain the number of slaves im^ 
ported into Cuba; it oan only be a e^culation on, at beat, doubt- 
ful data. W* are eoiUiiuially told by the Conunissioneia,. that 
difficulties are thrown in the way of obtaining correct infoima- 
tion in regard to the slave trade in that island. Everything: that 
artifice, violence, intimidation, popubr countenance, and offisial, 
coniriTanee con do, is done, to conceal the extent of the traffic. 
Out ambassador, Mr. Villiers, April, 1837, says, ' That a piivilege 
(that of entering the harbor after dark) denied to all other veasela, 
ie granted to Ae slave-trader ; and, in short, that withthe aervantr 
of the Government, ibe misconduct of the persons concerned' in 
this trade finds favor and protection. The ciews of captured ves. 
aela are permitted to purchase their liberation ; and it would seem 
that the persons concerned in thia trade have resolved upon set- 
ting the government of the mother country_at defiance.'' . Almost 
the only specific fact which I can collect from the reports of the 
CommiasionerB, is the statement ' that 18S5 preaents a number of 
•lave veasels (arriving at the Havana) hy which there must hare 
been landed, at the very least, 15,000 negroes.' But in an official 
letter, dated 28th May, 1836, there is the following remarkable 
paaaage : ' I wish I could add, that this list contains even one- 
fourth of the number of those which have entered after having 
landed caigoes, oi sailed after having refitted in thia harbor.' Thia 
would give an amount of 60,000 for the Havana alone ; but is Ha- 
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r«v»TBe is notoiiously true. The Commuiio&er mya,' ' I have 
a very leaaon to believe that Mveral of the other porti of Cuba, 
inoTe particularly the diitant city of St. Jago de Cuba, carry on 
the traffic to a considerable extent.' Indeed, it is stated by Mr. 
Hardy, the consul at St. Jago, in a letter to Lord Palmerston, of 
the 18th February, 1837, ' That the Portuguese brig B»ca Ntgra, 
landed on tbe 6th inet. at Juragua, a little to windward of this 
port, (St. Jago,) 400 Africans of all ages, and subsequently enter- 
ed this port.' Bat in order that we may be assuredly within the 
mnrk, no claim shall be made on account of these distant ports. 
Confining ourselves to tbe Havana, it would seem probable, if it 
be not demonstrated, that Ihe number for that port, i fortiori, for 
the whole island, may fairly be estimated at 60,000." 

This evidence is important to showi what is the real value of 
this certificate of tbe Oovernor General. There >e one other 
proof which I will read to the court, and leave it to your Honors 
to judge of its bearing, and of tbe conclusion: to which it arrives. 
It iathe statement of the Spanish vice consul, Mr. Vega. 

" The following statement was made to me by A. G. Vega, Esq., 
Spanish consul, as uesT as 1 can now recollect, and according to 
my best knowledge and belief, 10th January, 1840. 

W. S. HOLABIRD. 

" That he is a Spanish subject ; that he resided in the Island of 
Cuba several years; that be knows the laws of that Island on the 
subject of slavery ; that there was no law that was considered in 
force in the Island of Cuba, that prohibited the bringing in African 
slaves ; that the court of mixed conuaissi oners had no juiisdiction 
except in case of capture on the sea ; that newly imported African 
negroes w.ere constantly brought to tbe taland, and after landing 
were bona fide transferred from one owner to another, without 
any interference by the local authorities or the mixed commission, 
and were held by the owners and recognized as lawful property; 
that slavery was recognized in Cubx by all the laws that were con- 
sidered in force there ; that the native language of the slaves was 
kept up on some plantations for'years. That tbe barracoons ar« 
public markets, where all descriptions of slaves are sold and 
bought; that tbe papers of the Amistad are genuine, and are in the 
nsn^ form ; that it was not necessary to practice any fraud to oh- 
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tain moh psperB from the propar officers of tbe {fOTernment ; tlwt 
none of the papers of the Atnistad are signed by Sfartinez, spokan 
of hy K. R. Madden, in his deposition ; that he (Martinez) did not 
hold the office from whence that paper issaed." 

This is the statement giren to the District Attorney hy Mr. 
Tega, and by him made a part of this, case. This SpaDish func- 
tionary declares positively, that he knows there is no law in force 
in Cuba against the African slave trade, and that recent Africans 
are held aad sold bonajide as staves. It is conclusive to prove this 
fact, that the illegal importation and purchase of Africans is openly 
practised in Cuba, although it is coattary to the laws of Spain, but 
those laws are not considered in force, that is, the violation of 
them is constantly connived at by the authorities. 

It may not be universally known, hat is doubtless known to 
members of this court, that there is a volume of correspondence on 
this subject, by oar consul at Havana, which will be commuaicat- 
«d to Congress for publication in a few days, and I can state from 
my personal knowledge that it confirms every word of Dr. Mad- 
den's statements, on this point, and will show how much reliane* 
is to be placed on this certificate of the Governor-General. 

But I will return to the letter of the Chevalier d'Argaiz. I 
have not the honOr of knowing this gentleman personally, as I 
knew his predecessor, but I certainly entertain no feeling of an* 
kindness towards him. And in examining his correspondence, d- 
though it is my duty to show that his demands are utterly inad- 
missible and unprecedented, yet it must be admitted that his 
sympathy and partiality for his own countrymen are at least na- 
tnral ; and if his zeal and earnestness are somewhat excessive, they 
are at least pardonable. There is in this letter, I must say, a 
simplicity, what the Freuch call boTthommie, which gives me a 
favorable impression of his character, and 1 certainly feel the 
farthest possible from a disposition to pass any censure on him. 
I repeat that, so far as this sympathy is concerned, if it Is not en- 
tirely excusable, it is much more reasonable than it is, in some 
others who have not the ssme interests to defend. He goes on 
to express his pleasure at the assurance received from the Secre* 
tary, that " whatever may be the final settlement of the question. 
It will be in consequence of a decision emanating from the gov- 
ernment, and not from any othetr source j" and he Adds,' that " k» 
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Aodbti not such decision will 1» coflfomaMe wfflt Ae 'opiirion 
iriiich mts confi'dentialljr communicated to him at the Departmeftt 
of 'State on the 19th of November, as fonnded on that of a leanied 
lawyer, and which he was assured had been adopted by the cabi- 
net." 

( take it for grraoted that the opinion referred to is the iopinioii 
of the Attorney -General of that time, Air. Grundy, eontained in the 
Gon^freBBional document. It will be necessary forme to examine 
that doctunent before I close, as well es the other papers, and I 
wish to say that the decease of that gentleman, under the circnra- 
•taneei in which it occurred, has made vDoh am impression on mjr 
mind, as could not hare but disarmed ma of any disposition to 
censure him, if I had before entertained it. It will be a painful 
duty to me to ezamiae, as I must, with the almost seFerity, that 
document. And I shall show that it is such, that neither the ' 
sonrts not the cabinet ought erqr 1o have acted on it. 

In another part of his letter, M. d'Argaii says of finiz and 
Montes, that " they were not exempted from the persecutions of 
%a atrscUmi itUrigue, and the nndersigsed is not the first who has 
BO styled this persecution.' This is a pretty plain intimation that 
the American Secretary of State was the firtt who called the suit 
of my clients for legal redress " an atrocious intrigue," in his 
" confidential conversation" with the Spanish minister. This is 
followed by an idea so novel aud ingenious that it is necessary to 
npeat the whole of it. After complaining that negroes should be 
*Uowed to be complainants, he goes oa la argue that they ought 
to be considered, " morally and legally, as not being in the United 
States," and of course, if they should be delivered up physically, I 
auppose it was to he inferred that the Executive would not incur 
«ny leaponsibility. 

" They are mordly aod legally not in the United States, be- 
nme the court^of Connecticut has not declared whether or not it 
is .competent to try them. If it should declare itself incompetent, 
it .declares that they sae under the cover of the Spaaish £ag ^ aitd, 
in ^at case, they'are physioally under the protection of a friend- 
ly govemraeut, but morally and leg^illy 6ut of the territory and 
juriadictioB of the United States ; and, so long us a doubt remains 
on this subject, no judge can admit the complaint. If this argu- 
ment be of any value to the Secretary of State of the Government 
of the Union, the underwgned entreats him te prevail on the Pros- 
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iieat to «at]ire a protest, foionied on tfaii a^^iuMBt, to bo <^eml> 
Ijr addressed to the coart of New York." 

His predecessor, W. CalderOD, railed upon th« Preeidoat for a 
proclamation roi4)iddiiig' the couria to take tip the caao, aad the 
present minister of Spain inrists that he shall aend forth his^roi 
tttt to take it oat of the handa of the courts — and this on the 
gTonnd, that my clients, although personally imprisoQad for 
eighteen months by the TJ. S. Marahal, under order of the U. 8. 
Court, yet are "not morally and legally in the United States." 
There is anodier argument of the eame gentleman, very mueh of 
the same character. The court will find it in his first letter after 
the arrest ofRniz andMontesat New York. He says: 

"It would he easy to demonstrate the illegality of these arresta, 
the orders for which have possibly been obtained from the attorney 
by surprise : as it would also be easy to show the ignorance of 
the declarant, Tappan, in declaring that Buix ia known by tha ' 
name of Pipi, i^ereas he would have been known and distin- 
goished throughout Spain, aa all other Joses are, by the diminu- 
tive of Pepe, and thus it appears that a Ptpe has been imprisoned 
instead of a Pipi, which I believe the law does not permit." 

The argument is certainly ingenions, and if it is sound at all, it 
is worth more in favor of the Africans than of the Spaniards, as I 
may hereafter have occasion to show, when I come to consider 
the ease of nine-and -forty persona with Spanish namea, who have 
been arrested and brought into court by African names. 

The Chevalier d'Argaiz, in the cloee of this letter, exhibits hia 
loyalty towards the then acting sovereign of his nation. 

" At the moment when the heart of the august Queen-Govern- 
ess is filled with delight on account of the termination of a civil 
war, and the aaaurance of the throne of her august daughter, her 
minister in the United States has to perform the painful duty of 
diminishing hei happiness by communicating to her, as he did by 
letter on the 19th instant, the disagreeable event which forms the 
subject of this communication. The desire of calming the dia- 
quiel which this news may occasion ia the mind of her Majesty, 
together with that of alleviating the lot of the two prisoners, urge , 
the undersigned to entreat you, Mr. Secretary of State, to take into 
consideration what he has here set forth, and to afford him the 
means, in a prompt reply, of satisfying those jast desirea, which 
will be completely ione if he is abla to tnuumit aaeh a reply to 
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his Oovflrninont by the paekat niling for Havre on th« lot of 
November next." 

It must doubtless, said Mr. A., be some consolation to 'this loy- 
al minister, to reflect that before the augnst Qaeen-Governesii 
oould have received the painful intelligence of the imprisonment 
of two SQch meritorious subjects as Ruiz and Mdntes to diminish 
her happiness, her heart had been gratified in a much better man- 
ner. In the pursuit of that happiness for which she longed, it 
seems that she retired altogether from the cares of state, into the 
comforts of domestic life, with a husband that, I hope has calmed 
her disquiet, and if it should ulimately turn out that the lives of 
these poor Africans are saved, there will be no further occasion to 
diminiBh the happiness of the august Queen-Governess. 

On the 30th of December, five days after the date of the letter 
I have been commenting upon, the Chevalier d'Argaiz wrote 
a^in to the Secretary of State. 

" Washington, December 30, 1839. , 
" Sm — In the conversation which I had with you on the morning 
of the day before yesterday, you mentioned the possibility thst 
the Court of Connecticut might, at its meeting on the 7th of Jan- 
nary next, declare itself incompetent, or order the restitution of 
the schooner Amistad, with her cargo, and the negroes found on 
board of her j and you then showed me that it would be necessa- 
ry for the legation of her Catholic Majesty to take charge of them 
as soon as the Court should have pronounced its sentence or re- 
solution ; and, although 1 had the honor to state to you that this 
legation could not possibly transfer the said negroes to Havana, 
still it appears proper for me now to declare that — 

"Considering that- the schooner Amistad cannot make a voyage, 
on account of the bad condition in which she is, of bei being en- 
tirely without a ctew : 

" Considering that it would be difficult to find s vessel of the 
United States willing to take charge of these negroes, and to 
transport them to Havana ; and, also, that these negroes have de- 
clared before the Court of Connecticut that they are not slaves ; 
and that the best means of testing the truth of their allegatian is 
to bring them before the Courts of Havana : 

" Being at the same time desirous to free the Government of 
the United States from the trouble of keeping the said negroes in 
prison, I venture to request you to prevail upon the President to 
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allow to the Ooverament of her Catholio Majesty the aaatBtanee 
which it asks nnder the present cirenmatances from that of the 
United State*, by placing the negroes found on board of the said 
Bchoonei, and claimed by this legation, at the disposition of the 
Captain General of the Island of Cnba, transporting them thither 
in a ship belonging to the United States. Her Catholic Majesty'! 
Oorernment, I reuture to assert, will receive this act of gene- 
rosity as a most particular favor, which wonld serve to strengthen . 
the bonds of good and reciprocal friendship now happily reigning 
between the two nations." 

Here is no longer a demand for the delivery of slaves to their 
owners, nor for the surrender of the Africans to the Spanish min- 
ister as assassins, hut an application to the President of the United 
States to transport forty indiyidaals beyond the seas, to be tried 
for their lives. Is there a member of this Honorable Court that 
ever heard of such a demand made by a foreign minister on any 
government^ Is there in the whole history of Europe an in- 
Btance of such a demand made upon an independent government 1 
I have never in the whole course of my life, in modern or ancient 
history, met with such a demand by one government on another. 
Or, if such a demand was ever made, it was when the natioh on 
which it was made was not in the condition of an independent 
power. 

What was this demand? It was that the Executive of the 
United Stales, on his own anthority, without evidence, without 
warrant of law, should seize, put on board a national armed ship, 
and send beyond seas, forty men, to be tried for their lives. I 
ask the learned Attorney General in his argument on this point 
of the case, to show what is to be the bearing of this proceeding 
on the liberties of the people. I ask him to tell us what authori- 
ty there is for such an exercise of power by the Executive. I 
ask him if there is any authority for such a proceeding in the 
case of these unfortunate Africans, which would not be equally 
available, if any President thought proper to exercise it, to seize 
and Bend off forty citizens of the United States. Will he vin- 
dicate such an authority 1 Will this Court give it a judicial 
sanction ? 

But, may it please your Honors, what was the occasion, the 
cause, the motive, which induced the Secretary of State lO hold 



p«rsDii«l couuniiucation witb the SpwiwlL miDutsi on tha 
of D«cenbei 1 Whal bad oaeuind, to indues the SecTvtsiy 
ite to send for the Cheraliei d' Aigaiz, and tell hiu that th« 
. of Connecticut was about to pass a deciee that tbeae Afri- 
sbould be delivered up, and that oiu gOTemment would be 
r to delivei tbem to bim ! What induced the Seffret&ty'of 
to come to the coaclusion that theie was any sort of proba- 
that the Court of Connecticut would so adjudge \ The docu- 
sdo not infoTinnsatwbase suggestion or by what information 
ecretary of State acted in this remarkable manner. We are 
3 infer, that bia course was foimded, probably, on the opinion 
} late Attorney General, with a suggestiun from the District 
ney' of Connecticut. 1 refer to a letter of the Secretary of _ 
to Mr. Holabird, January 6, 1810, in connection with this 
of the Spanish minister, of December 30. The Secretary 
-" your letter of the 20tb ultimo," that is, the aOth of Decern- 
' was duly leceived." Now, said Mr. Adams, it is a rrmaik- 
act, that this letter of the District Attorney, of December SO, 
was not communicated with the rest of the documents. Why 
i not GommiinicBled is not for me to say. The call of the 
e of Representatives was in the usual form, for informalioa 
incompatible with tbe public interest ;" which, of course, 
the President tbe right to. withhold any documents that he 
s {iiopeT. That letter, therefore, is not communicated, and 
not reason from it, any farther than its contents may be pre- 
d, from the intimations in the letter of the Spanish minister, 
inection with tbe subsequent proceedings. The Secretary 

" Wjbhingtom, January 6, 1840. 
r — Your letter of the 20tb ultimo was duly received, and has 
laid before tbe President. The Spanish minister having ap- 
to ibis department for the use of a vessel of the United States, 
1 event of tbe decision of tbe circuit court in the case of the 
tad being favorable to his former application, to convey the 
es to Cuba, for the purpose of being delivered over to tbe 
rities of that island, the President has, agreeably to your 
stioD, taken in connection with tbe request of the Spanish 
ter, ordered a vessel to be in readiness to receive the ne- 
from the cnsiody of the marshal as soon as their delivery 
have been ordered by the court," 
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Nofr, what coald that saggeetion hare been 1 It will be rsmem- 
bered that the Secretary of State had before directed the Diitrict 
Attorney, Sept. 11, ''In the mean time you will take care that no 
proceeding of your circuit court, or of any other judicial tribaoal 
^■placea the ressel, carvo, or slarea, begoad iht control of the Ftde. 
ral ExectUive." The District Attorney had repeatedly inquired 
of the Secretary if they could not be disposed of by an Executive 
act, 01 before the court met. Until this time he had received no 
orders from the Department. Prom the intimation now given, it 
is evident that the purport of that sitppressed letter was an inti* 
■nation that the district cohrt would undoubtedly deliver them np, 
and the difficulty then was, bow to get them out of the way. There 
might be a Habeas Corpus from the State courts at the moment of 
their delivery to the Spaniards, and some new difficulties would 
intervene. There must have been some such suggestion to war- 
rant or account for the subsequent preceedings. The Secretary 
goes on to say — 

"As the request of the Spanish minister for the delivery of the. 
negroes to the authorities' of Cuba has, for one of its objects, that 
those people should have an opportunity of proving, before the 
triburyils of the island, the truth of the allegations made in their 
behalf in the course of the proceedings heTore the circuit court, 
that they are not slaves, the President, desirous of affording the 
Spanish courts every facility that may be derived from this coun- 
try towards a fair and full investigation of ail the circumstances) 
and particularly of the allegations referred to wUh regard to the 
real condition of the negroes, has directed that Lieutenania Ged- 
ney and Meade be directed to proceed to Cuba, for the purpose of 
giving their lesilmony in any proceedings that may be instituted 
in the premises ; and that complete records of all those which have 
been had before the circuit court of jour district, including the 
evidence taken in the cause, bd, with ihe same view, furnished to 
the Spanish colonial authoriiies. In obedience to this last men- 
tioned order, yon will cause to be prepared an authentic copy o^ 
the I'ecords of the court in the case^ and of all the documents and 
evidence connected with it, so as to have it ready to b; handed ■ 
over to the commander of the vessel which is to take out the ne- 
groes, who will be instructed as to the disposition he is to make 
of them." 

in every ibiag I have said of the arguments, and the zeal of the 



Spaitf A niniater, I have admitted' that the prineipleB which may 
be auppoaed to govern him might go far to justify the sympathy 
be has shown for one patty exclusiTely. But I cannot give the 
Mme cKdit for the sympathy shown by our ows government, in 
this letter we meet, for the first time, something that might appeal 
.ike sympathy for the poor wretches whose liberties and lives 
vere in peril. Here is a desire intimated that they might go te 
duba, for the purpose of having an o[^oTtunity to prove in the 
:onRs of ^>ain their right to be free by the laws of Spain. And 
:he President, in the abundance of his kindness, orders Lieutenants 
]ledney and Meade to be sent along with them, as wiloesses in the 
■.mae, " paiticalarly," the Secretary says, " with regard to the real 
tondition of the negroes," that ia^ whether they were free or slaves. 
Jut what did Lieutenants Gedney and Meade know about that 1 
They could testify to nothing but the circumstances of the cap- 
ure. And as to the other idea, that these people should have an 
>pportunity to prove their freedom in Cuba, how coutd that be 
credited as a motive, when it is apparent that, by sending them 
lack in the capacity of slaves, they would be deprived of all power 
o give evidence at all in regard to their freedom I I cannot, there* 
ore, ^ve the Executive credit for this aympathy towards the Af' 
icaus. It was a mere pretence, to blind the public mind with tht 
dea that the Africans were merely sent to Cuba to prove they 
vere not slaves. So far from giving any credit for this sympathy, 
he letter itself furnishes incontestible evidence of a very difieient 
lieposition, which 1 will not qualify in words. 

Pursuing the case chronologically, according to the course of 
he proceedings, I now call the attention of the Court to the opin-' 
on of- the latt Attorney General offthe United Slates, which the 
Secretary of the State told Mr. Argaiz had been adopted by the 
Cabinet, and which has been the foundation, to this day, of all the 
troceedings of the Executive in the esse. Before considering 
his, however, 1 will advert to the letter of Messrs. Staples and 
jedgwick to the President. These gentlemen were counsel for 
.hose unfortunate men. There had \>eea reports in circulation, 
jvhich >8 by no means snrprising, considering the course of the 
jublic sympathy, that the President intended to remove these 
people to Cuba, by force, gnbemativamente, by virtue of his Exe- 
cutive authority — that inhertTit power which I suppose has been 
disaovetad, by which the President, at his discretion, can seize 
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^■iaha«nt bjt a forei^a power. 

Heaf Messrs. Staples aod Sedgwick to tlie Preaident of the 
United States. 

" New Yosk, September 13, 1639. 

"Sir— We bare been esge^ed a* counsel of the Africans brongh^ 
in bjr the Spmiab vessel, the AmlMad; and, in that capacitjr, talte 
the liberty of addressing you this letter, 

" These AfrioMts aie now under indictment in the circuit court 
of the seiBOnd eiicuit, oa a. charge of piracy, and their defenee to 
this accttsation must he established before that tribunal. But we 
are giv^ to understand, from authority not to be doubted, that a 
demand has already been made upon the Federnl Govenunent, by 
<he Spa&tsh miniater, that these oegroes be surrendered to the a<t- 
Chorities of his country ; and it is on this account that we dot 
address you. 

" We are also informed, that these slavea are claimed under the 
9tk artiele of the treaty of 1795, between this country and Spain 
by which all ships and werohandise rescued out of the bands (>f 
pirates and robbers on the high seas are to be restored to the true 
proprietor, upon due and sufficient proof. 

" Wenowapply toyou, sir, for the purpose of requesting that no 
order may be made by the Executive until the facts necessary to 
authorize its interposition are established by the judicial authority 
in the ordinary course of justice. We submit that this is the true 
constiuetion of the treaty ; that it is not a mere matter of Execu- 
tive discretion} but that, before the Government enforces the 
demand of the Spanish claimant, that demand must be substan* 
tiated in a court of justice. 

" It appears to us manifest that the treaty could never haye 
Qieant to have submitted conflicting rights of property to mere 
official discretion ; but that it was intended to euhject ihem to the 
eame tribunals which, in all other eases, guard and maintain oar 
civil rights. Reference to the 7th article, in our opinion, will con. 
firm this position. 

" It will be recollected Aat, that if we adopt this as the trijie 
jconstniction of the treaty, should any oceusion ever arise when 
our citizens shall claim the benefit of this section, Spain would Im 
At liberty to give it the same interpretation ; and that the rights of 
our citivws will be Bubjectjed to the control of subordinjtbe tntnis- 



terial a^nti, without any of those lafegiMtdi which eonrti of Jas> - 
tice present for the establiabment of truth snd the tnaintennnce oS 
rigblB. We sabmil, further, that it never could be intended that 
the Executive of the Union ehould be hnras£ed by the investiga- 
tion of claims of this nature, and yet, assuredly, if the conslruc- 
tion contended for be correct, nuch must be the result ; for, if ke 
is to issue the order upon due and aufficient proof, the proof must 
be sufficient to his la'md. 

" We further submit, that, in regard to the Executive, there are 
no rules of evidence nor course of proceeding established j and 
that, in all such cases, unless the claimant be directed to th« 
courts of justice, ibe conduct of the affiiir must, of necessity, be 
uncertain, vague, and not such as is calculated to inspire confi- 
dence in the public or the parties. We can find nothing in the 
tienty to warrant the delivery of these individuals as offenders; 
and the Executive of the Udiod has never thought itself obliged, 
under the laws of nations, to accede to demands of this nature. 

," These suggestions are of great force in this case, because we, 
with great confidencf!, assert, that neither according to the law of 
this, nor that of their own country, can the pretended owners of 
these Africans establish any legal title to them as ■laves, 

" These negroes were, it is admitted, carried iiito Cuba contrary 
to the provisions of the treaty between Spain and Great Britain of 
1S17, and of the orders mad6 in conformity therewith ; orders 
which have been repeated, at different times, to as late a date as 
the iib November, 183S, by which the trade is expressly prohibit- 
ed ; and if they had been taken on board the slaver, they would 
have been unquestionably emancipated. 

" They were bought by the present claimants, Messrs. Ruiz and 
Montes, either directly from the slaver, or under circamstsooes 
which must, beyond doubt, have apprized them that they were 
illegally introduced into the Havana; and on this state of facts 
we, with great respect, insist that the purchasers of Africans ille- 
gally introduced into the dependencies of a country which has 
prohibited the slave trade, and who make the purchase with know- 
ledge of this fact, can acquire no right. We put the matter on 
the Spanish kw( and we affirm, that Messrs Ruiz and Montet 
have no title, under that law, to these Africans. 

" If this be so, then these negroes have only obeyed the dictates 
of self-defence. They have liberated themselves from illegal r» 



•tnunt ; and it ia raperflaom to say, that Ueaan Htdz toid Montaa 
htive no claim whatever nnder the treaty. 

*' It is this question, sir, fraught with the deepest interest, that 
we prny you to submit for adjudication to the tribunals of the 
land, it is this question that we pray may not be decided in the 
recesses of the cabinet, where these uafiiended men caa have no 
counsel and can produce no proof, but in the halls of Justice, 
with the safeguards thatj she throws around the unfriended and 
^ oppressed. 

" And, sir, if you should not be satisfied with the considerations 
here presented, we then submit that we are contending for a right 
upon a construction of a treaty : that this point, at least, should 
be presented to the courts of justice ; and, should you decide to 
grant an order sarrendering these Africans, we beg that you will 
direct such notice of it to be given, as may enable iis to test 
the question as we shall be adrised, by habeas corpus or other* 
wise. 

" We hare only, sir, to add, that we have perfect confidence 
that you will decide in this matter with a single regard to the 
interesttf of justice and the honor of the country, aud Uiat ws 
are, with the greatest respect, your moat obedient servants, 
' Seth p. Staples, 
" THEonoiiB Sedgwick, Jr. 
** MABtiN Van Bubbh, Esq. 

" President'of the United StaUt." 

I read the whole of this letter, said Mr. A., to show that this 
extraordinary course of proceeding was not entered upon by the 
Executive without warning and counsel. The President of the 
United States was informed, on the receipt of that letter, in the 
month of September, 1839, of the deep principles, involving the 
▼ery foundation of the liberties of this country, that were con- 
cerned in the disposal which the Exeeutire might make of these 
men. That letter was with the Inte Attorney General when he 
examined the case, and when he made up his opinion. His opinion, 
addressed to the Secretary of State, begins thns : 

" Sir, — I hsve the honor to acknowledge the receipt of yours of 
the 24th of September, in which, by direction of the President, you 
refer to this office the letter of the Spanish minister of the 6th of 
September, addressed to you ; also the letter of Seth P. Staples 
and Theodore Sedgwiok, Jr. Esqrs., who have been engaged aa 
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dressed to the President of the ttnited States j snduking niy opi- 
nion apoa the difl«ient legal questions ptewnted by these pnpers- 

'.' I hftTe giren ta the subjeot alt the c«naideratian whicb its 'ua^ 
poTtance demands ; and now preaent to you, and through you t« 
the President, the resulx of my reflections upon the ^hole s^h- 
JMt: 

" Tha follawing is tbs statemeat ef faots oontainod in your 
comnmoication : The Amistad is a Spanish vessel ; was regulailjr 
elcared from HavaDA, a Spanish pott in Cuba, to GuanaJQ, in the 
neighborhood of Pnerto Principe, utotber Spanish pert ; that hsr 
papers were regular ^ that the cargo consisted of merehandiae and 
•hres, and was duly manifested as belooging to Don Jos^ Buix 
and Don Pedro Monies ; that the negroes afiar being at sea a few 
days, rose upon the white persons on board ; that the captatK) 
his slave and two seamen, were killeil, and the vessel taken posh- 
Session of by the negrops ; that two white Spaniards, after being 
wounded, were compelled to assist ta navigating the vessel, the 
negroes intending to carry her to the coast of Africa; that the 
Spaniards contrived, by altering the course of steering at night, 
to keep her on the coast of the United States ; that on seeing 
land offNew-York, they came to the coast, and some of the ne- 
groes landed to procure .water and provisions ; that being on the 
point of leaving the coast, the Amistad was visited by a boat from 
Captain Gedney's vessel, and that one of the Spaniards, claiming 
protection from the officer commanding the boat, the vessel and 
cargo, and all the persons on board, were sent into New London 
for examination, and such proceedings as ths laws of nations and 
of the United States warranted and required." 

Here the Court will see he assumes, through the whole argument, 
that these negroes were slaves, ^his corresponds with the as- 
sumption of the Executive, which Mr. Forsyth, in bis letter to 
the Spanish ministei afterwards declared the Government had 
carried out, that the negroes were slaves, and that the only parties 
injured were Montes and Ruiz. The late Attorney General says 
it appears that the " cargo consisted of merchandise and slaves," 
that the papers were " all regular," that after the capture of the 
vessel by the negroes, the two white Spaniards " were compelled 
to assist in navigating the vessel, the negroes intending to carry 
her to the coast of Africa," but " th^ Spaniards eatttrived, by 
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Statea." Thra tsat is wi sdmisiion of some inqwrUnve, aa %b» 
Coort wiU eftaily see, in deciding i)]Mia the character of the vey* 
age which the vesael waa pursuing when taken by Iiieotenant' 
Gcdoey. He proceeds to aay : 

In the intercourae aud truiaaotiona between nations, it has been 
found indispensable that due faith and credit should be given by 
«ach to the official acts of the puUic funeticnarieB of others. 
Hence the aentencea of prixe courts under the laws of nations, or 
admiralty, and exchequer oi other revenue courts, under the mn- 
nicipal iaw, are considered as eoDcluaive as to the proprietary 
interest in, and title to, the things in queation j nor can the aamq 
be examined into in the judicial tribnnaJs of another country. 
Not is this confined to judicial proceedings I The acta of other 
officers of a foreign nation, in the discharge of their ordinary dn* 
ties, are entitled to the like respect. And the principle seems to 
be universally adcaitted, that, whenever power or jurisdiction is 
delegated to any public officer or tribunal, and its eiereise is con- 
fided to hie or their discretion, the acts done in the exercise of 
that discretion, and within the authority conferred, are binding aa 
to the subject matter ; and this is true, whether the officer or 
tribunal be legislative, executive, judicial, or special. — Wheaion'a 
EleBteTtis of latenudionaJ Lam, page 121 ; ^th Peter's, page 729." 
There is the basis of bis opinion ; that the comity of nations 
requires, that such a paper, signed by tbc Governor General of 
Cuba, is conclusive to all the world as a title to property. If the 
life and liberty of men depends on any question arising out of 
these papers, neither the courts of this country nor of any other 
tan examine the subject, or go behind this paper. In point of 
fact, the voyage of the Amistad, for which these papers were 
given, was but the continuation of the voyage of the slave trader, 
and marked with the horrible features of the middle passage. 
That is the fact in the case, but this government nnd the courta 
of this country cannot notice that fact, because they muet not go 
behind that document. The Executive may aend the men to 
Cuba, to be sold as alavea, to be put to death, to be burnt at the 
alake, but they must not go behind this document, to inquire into 
any facts of the case. That is the essence of the whole argummt 
of the late Attorney-General. At a subsequent part of my argu- 
Bwnt I aball examine this document, and I undertake to ahow 



that it i*' nqt' avtA vslid for iriut it porports to be, and that as a 
paupoTt it bears on its face the insigiiia of impastttre. Bat at 
present I will only observe that it is a most anheard-of thing, that 
in a qnestion ofpropeny, a passport sbanld be supposed to gire a 
valid title. Papers of foreign court* and functionaries are to be 
credited for that which they intend to do. A passport, if it \i 
regular, is to be credited as a passport. But when was it erer 
inpposed that a passport stating what a penon carries with him 
is evidence of his property in that which is described ? All the 
decisions of this court agree that foreign papers are good only 
for that which they propose and purport, but not as evidence of 
property. And yet the opinion of the late Attorney-General rests 
on that ground. In a case involving the lives and liberties of a 
large number of men,~ he has not a. word to say of the principles 
of justice or humanity concerned, but goes entirely on the force of 
this document, on the ground that we cannot go behind the cer- 
tificate of the Spanish Captain General. He says : 

" Were this otherwise, all eanlidence and comity would cease 
to exist among nations ; and that code of international law, which 
now contributes so much to the peace, prosperity, and harmony 
of the world, would no longer regulate and control the conduct of 
nations." 

This principle of national comi'fy, I have no desire to cootesr, so 
far as it is applicable to this case. The Attorney says : — 

" In the case of the Antelope, (10 VVheaton, page 66,) this sub- 
ject was fully examined, and the opinion of the Supreme Court of 
the United States establishes the following points: — 

'' I. That, however unjust and unnatural tbe slave trade may 
be, it is not contrary to the law of nations. 

" 2. That, having been sanctioned by the usage and Consent of 
almost all civilized nations, it could not be pronounced illegal, 
except so far as each nation may have made it so by its ortn act^ 
or laws { and these could only operate upon itself, its own subjects 
or citizens; and, of course, tbe trade would remain lawful to 
those whoie tiovernment had not forbidden it. 

" 3. That the right of bringing in and adjudicating upon the 
case of a vessel charged with being engaged in the slave trade, 
even where the vessel belongs to a nation which has prohibited 
tbe trade, cannot exist. Tbe courts of no country execute the 
penal laws of another, and the coura* of the American Oovem- 
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mmit OD tbe Biikjeet of Tititatioit and learcb would decide any 
casB in vhich thet right had been exercised by an American crui- 
ser, on the Teasel of a foreign nation not Tiolating our mnnictpat 
laws, against the captors. 

" It follows, that a foreign vetael engaged ia the African slave 
trade, captured on the high seas in time of peace, fay an Ameriean 
cruiser, and brought ia for adjudication, would be restored. 

" The opinioner here e]q>res8ed go far beyond the present case ; 
they embrace cases where the negroes never have been within the 
t«mtoriel limits of the nation of which the claimant is a citizen." 

Here reference is made to the case of the Antelope, in 10 
Wheaton, to which I shall hereafter solicit the particular attention 
of the Court, as I pnrpose to examine it in great detail, as to all 
the principles that have been supposed to be decided by that case, 
and especially on the point here alluded to, concerning which 
Chief Justice Marshall says that the Oourt was divided, therefore 
noprinciple is decided. That was the most solemn and awful deci- 
sioa that ever was given by any Conrt. The Judges did not 
deliver their opinions for publication, or the reasons, hecaose the 
court was divided. This case is laid at the fonndation ot the argu- 
nent or opinion of the Attorney^Creneral on which this whole pro- 
ceeding is based, and it is appealed to in all the discuBsions as 
authority against the rights of these unfortunate people. I shall, 
therefore, feel it to be my duty to examine it to the bottom. 

The second principle drawn by the late Attorney General, if 
he had reasoned on the subject ae men ought to reason, is in fa- 
vor of the claims of the Africans. The Antelope was engaged in 
the slave trade south of the Line, where it was not then prohibited 
by the laws of Spain. The decision of the Supreme Court, such as 
it was, was in affirmance of the decree of the court below. Judge 
Daviea, in the District Court of Oeorgia, and Judge Johnson, of 
the Circuit Court, said that, if the slave tirade had at that time been 
abolished by Spain, their decision would have been otherwise. 
That trade ia now abolished by Spain. 

The late Attorney General says " the courts of no country exe- 
cute the penal laws of another." I may ask, does any nation exe- 
cnte the alave laws of another country ! Is not the slave sys- 
tem, the Code JVWr, as peculiar as the revenue system or the 
criminal code? These men were found free, and they cannot 
now be decreed to he slaves, but by taaking them slaves. By 
10 
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what authority will this oonrt ■ undertake to do this 1 What 
right has Ruiz to claim theae men aa his property, when thay 
were free, and so far from being in his pouesslon when taken, ha 
was in theirs. If there is no right of visitation and search by the 
oruisers of one nation over those of another, by what right haa 
this ship been taken from the men who had it in their posses 
sion 1 The captors in this case, are Gedaey and Meade, the own- 
eta are the Africans. The Attorney aaya, 

" Thia Vessel was not engaged in the slave trade } she was em- 
ployed lawfully in removing theae negroea, as slaves, from one 
part of the Spanish dominions to aaother, precisely in the same 
way that alavea are removed, by aea, fiom one slave State to an- 
other in our own country. I consider the facts as stated, so far 
as this government is coucerned, aa establishlDg a light of owner- 
ship to the negroes in question', in the persons in whose behalf 
the minister of Spain haa made a demand upon the government 
oftheU. States." 

Now, here I take issue The vessel vxu engaged in the slave 
trade. The voyage in the Amistad was a mere continuation of 
the original vo]rKge in the Tecora. The voyage in its original in- 
tention was not accomplished until the alavea had reached their 
final destination on the plantation. This is the principle univer- 
sally applicable to coaating vessels. I say further, that the ob- 
ject of Ruiz and Montes was illegal, it waa apart of the voyage fron 
Lomboko, and when they fell into the hands of Lieutenant Ged- 
ney, they were steering in pursuance of that original voyage. 
Their object was to get to Porto Principe, and of course the voyage 
was to thetn an unlawful one. The object of the Africans was to 
get to a port in Africa, and li&«tr voyage was lawfal. And the 
whole character of the efiair was changed by the transactions 
that took place on board of the ship. The late Attorney, how- 
ever, comes to the conclusion that the courts of the United States 
cannot proceed criminally against these people, that the provi- 
sions of the Acta of Congieas againtt the slave trade are not ap- 
plicable to Buiz and Monies, and so he recurs to the 9th Article 
of the Treaty of 1796. I have nothing to add to what I have be- 
fore said respecting the treaty. It can have no possible applica- 
tion in this case. 

The late Attorney General now comes to a conclusion as to 
what is to be done— a conclusion which it is net in my powet to* 
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l«ad to the Conrt widioat astoni^ment, that such an 
riiould -ever hare been roaiDtained hy an Attorney Genera 
United Slates. 

"My opinion further is, that the proper mode of executi 
article of treaty, in the present case, would be for the Pr 
of the United States to issue his order, directed to the Ma 
whose custody the vessel and cargo are, to deliver the e 
such persons as may be designated by the Spanish ministe 
ceive them. The reasons which operate in favor of a deli 
the order of the Spanish minister are — 

" 1. The owners of the vessel and cargo are not all 
eonntry, and, of course, a delivery cannot be made to theni 
* 2. This has become a subject of discussion between t 
Gtovernments, and, in such a case, the restoration should I: 
to that agent of the Government who is authorized to msl 
through whom the demand is made> 

'* 3. These negroes are charged with an infraction of th : 
iab laws ^ therefore, it is proper that they should be surr< 
to the public functionaries of that Government, that if the I 
Spain have been violated, they may not, escape pnnishmen 
" 4. These negroes deny that they are slaves; iftbej 
be delivered to the clalmaints, no opportunity may be afibi ; 
the assertion of their right to freedom. For these res : 
seems to me that a delivery to the Spanish minister is ' i 
safe course for this Government to pursue." 

That is the opinion, which the Secretary of State told tl : 
iah minister the American Cabinet had adopted! Thi 
MEN, being at that time in judicial custody of the Cou 
TToited States, should be token out of that custody, und( 
der of the President, and sent beyond seas by his sole au i 
The Cabinet adopted that opinion } why, then, did they 
upon it 1 Why did not the President send his order to i < 
sbal to seize these men, and ship them to Cuba, or delii i 
to the order of the Spanish Minister 1 I am ashamed 
ashamed that such an opinion shonld ever have been deli' i 
any public officer of this eonntry, executive or judicial 
ashamed to stand up before the nations of the earth, with 
opinion recorded as official, and what is worse, as hnv ; 
adopted by the government : — an opinion sanctioning a i 
lar course of proceeding, unprecedented among civilizi 



w 

triet, which wu thms ofieiftUy nactioiwd, tad yet the ^mum- 

raetot did sot dmrg to do it. Why did they not do iti If thu 
opinion had been cenied into effect, it would have settled the 
nutter at once, so far as it related to these nnfortnoate men. 
They would have been wrested from that protection, which above 
all things WRB their due after they had been taken into enstody by 
order of the Court, and would hare been put into the power of 
" puUie Tengeanoe" at Havana. Yet there was not enough. 
There leeiiia to have been an impression that to serve an order 
like that would require the aid of a body of troops. — The people 
of Coniiectieut never would, never ought to have sufiered it to be 
executed on their soil, but by main force. So the Spanish minis- 
ter says his govemment has nA ship to receive these people, and 
the President must therefore go further, and as he is responsible 
for the safe-keeping and delivery of the men, he must not only de- 
liver tbem up, but ship them oS in a natiooal vessel, so that there 
may be no Habeas Corpus from the State Courts coming to the 
rescue as soon as they are out of the control of the judiciary. 
The suggestion, which first came from the District Attorney, that 
the Court would undoubtedly place the Africans at the mercy of 
the Executive, is carried out by an announcement from the Sec- 
retary of State, of an agreement with Mr. Argaiz to send them to 
Cuba in a public ship. Here is the memorandum of the Secreta- 
ry of State to the Secretary of the Navy. 

" Dbfaktkkkt of Stati, January 2, 1840. 

" The vessel destined to convey the negroes of the Amistad to 
Coha, to be ordered to anchor off the port of New Haven, Con- 
necticut, ae early as the lOtb of January next, and be in readiness 
to receive said negroes from the marshal of the United States, and 
proceed with them to Havana, under instructions to be hereafter 
transmitted. 

" Lieutenant Gedney and Meade to be ordered to hold them- 
selves in readiness to proceed in the same vessel, for the purpose 
of affording their testimony in any proceedings that may he or- 
dered by the authorities of Cuba in the matter. 

" These orders should be given with special instructions that 
they are ntrt to be communicated to any one." 

Well, the ori^er was given by the Seetetary of the Navy, that 
the schooner Grampus should execute tkis bonorsble service. 



77 

7%« Smnlmf of Ik* Nmn/ <o tha SacnMry tf SiaU. 

" Natt Dkpakthbnt, Jan. 2, I8i0. 

" Sir,— I hsre th« honor to state that, in purananoa of the hm* 
morandnin Mnt by yon to thia department, the United' Stales 
Bchooner OrampoB, Lieutenant Commanding John S. Paioe, hat 
been ordered to proceed to the bay of New Haven, to leeeiTe 
the negroee captared in the Amiatad. The Orampne will probft* 
hly be at the point deaignated a day or two before the 10th inet., 
and will there await her final instructions in regard to the no- 
groea." 

A celebrated atate priaoner, when going to the scaffold, was 
led by the statne of Liberty, and exclaimed, "0, Liberty I how 
many crimes are committed in thy name 1" So we may say of 
onr gallant nary, "What crimes ia it ordered to commit I To 
what uaea ia it ordered to be degraded I" 

On the 7th of January, the Secretary of State writea to the 
Secretary of the Nary, aeknowledging the receipt of his letter 
of the 3d, informing him that the achooner Grampua would re* 
ceive the negroes of the Amiatad, " for the parpoae of conveying 
them to Cuba, in the event of their delivery being adjudged by 
the circuit court, before «4iom the case is pending." This sin- 
gular blunder, in naming the court, shows in. what manner and 
with how little eare the Department of State allowed itself to 
condnot an affair, involving no leaa than the liberties and lives of 
every one of my clients. l%is letter inclosed the order of the 
President to the Marshal of Connecticut for the delivery of th^ 
negroes to Lieut. Paine. Although disposing of the lives of forty 
human beings, it has not the form or solemnity of a warrant, and 
ia not even aigned by the President in his official capacity. It is 
a mere order. 

. " The Marshal of the United States for the district of Connec- 
ticut will deliver over to LienL John S. Paine, of the United 
States Navy, and aid in conveying on board the schooner Gram- 
pus, under his command, all the negroes, late of the Spanish 
schooner Amiatad, in hta custody, under proceaa now pending 
before the Circuit court of the United Statea for the diatrict of 
Connecticut. For so doing, this order will be his warrant. 

** Qiven under my hand, at the city of Washington, thia 7th day 
of January, A. D. 1840. "M. VaxBdibx. 

" By the President : 

" John Foistth, Sec. of State." 



That order it good for Dothiof at alL tt did not 0T«n deicribe 
the conrt eorrect)y, under whose prot^etion these unfortunate 
people were. And on the llth of January, the District Attorney 
had t<t send a special messenger, who came, it appears, all the 
way to Washingto;i in one day, to inform the Secretary that the 
negroes wore not holden under the order of the Circuit Goait 
but of the Dittrict Court. And be says, "Should the j>rc(«tM^«d 
frimdt of the nogioos" — the pretended friends! — "obtain a writ 
oiHabvu Corpw, the Marshal could not justify under that war- 
rant." And he says, " the Marshal wishes me to inquire "— • 
most amiable and beneroleat inquiry — " whether in the event of 
• decree requiring him to release the negroes, or in case of an Kp- 
peal by the adveiise party, H is expecttd tht Extcuiivt warrant will 
be executed " — that is, whether be is to carry the negroes on 
board of the Grampus in the face of a decree of the court. And 
he requests instructions on the point. . What a pretty thing it 
would have been, if he had received such instructions, in the face 
of a decree of the court ! I should like to ask him which be 
would have obeyed. At least, it appears, he had such doubts 
whether he should obey the decree of the court, that he wanted 
instructions from the President. I will not say what temper it 
shows in the Marshal and the District Attorney. 

On the 12th of January, the very next day after the letter of the 
District Attorney was written at New Hare n, the Secretary of 
State replies in a dispatch which is marked " confidential." 

" Defaktxent of State, Jan. 12, 1840. 
"SiQ, — Your letter of the llth instant has just been received. 
The order for the delivery of the negroes of the Amietad is here 
with returned, corrected agreeably to your suggestion. With 
reference to the inquiry from the Marshal, to which you allude, 1 
have to state, by direction of the President, that, if the decision 
of the court is such as is anticipated, the order of the President 
is to be carried into execution, unless an appeal shall actually 
have been interposed. You are not to take it for granted that it 
will be interposed. And if, on the contrary, the decision of the 
court is different, you are to take out an appeal, and allow things 
to remain as they ate until the appeal shall have been decided. 
" I am, sir, your obedient servant, 

"JoHK FoBsrrn. 
"W. S. HoLABiRD, Esq., 

" Mtorney V. S.for Disl. of Conn." 



Now, may it plwaa your Honors, this c&metsd order, the 
finat order of the Proliant of tha United StatoB, in not in cri. 
danca, it doea not appear among the doouoMiita eommtmicated to 
CongresB, and I fe«l aome earionty to know how it was corrected. 
I have beard it intimated that the Preaidant of tha United Stataa 
never knew it had been changed, and that the abenutive waa 
made, perhaps by a clerk in the State Department, just by draw- 
ing his pen through the word drtuit, and interlining the word 
di^riu. I pat it to your Honors to say Vhat sort of regard is here 
exhibited for human life and for the liberties of these people. 
Did not the President know, when he signed that order for the 
delivery of MEN to the control of an officei of the navy to be 
cartird beyond seaB, he was assuming a power that no President 
had ever assumed before 1 It is questionable whether such a 
power conld have been exercised by the most despotic govern- 
ment of Europe. Yet this basiaess was coolly di^Mtcbed by a 
mere informal order, which order was 'afterwards altered by a 
clerk. 

The Secretary of State further instructs the District Attorney, 
that "if the decision oftbe Court shall be uacb at it aalie4paled,ih» 
Older of the President is to be carried into exeention, unless aa 
^peal is aetaally inteciloBed," and he is " NOT TO TAKE IT 
FOR GRANTED THAT IT WILL BE INTERPOSED." The 
Government then confidently " antiinpated" that the negroea 
would be delivered up ; and (he Attorney was directed not to al- 
low them a moment of time to enter an appeal. They were to 
be put on board of the Grampus instantly, and deprived, if possible, 
of the privilege of appealing to the higher Courts. Was this 
JUSTICE ? 

But after all, the order did not avail. The District Judge, con- 
trary to all these anticipations of the Executive, decided that the 
thirty-six negroes taken by Lieut. Oedney and brought before the 
Court on the certificate of the Governor General of Cuba, were 
FREEMEN ; that they bad been kidnapped in Africa ; that they 
did not own these Spanish namea ; tliat they were not tadinot, and 
were not correctly described in the pasapoit, but were new negroes 
bought by Ruiz in the depot of Havana, and fully entitled to their 
liberty. 

Such was the disposal intended, deliberately intended, by a Pre 
sident of the United Sutes to be made, of the lives and liberty of 



liilityaix humu belngi I — The Attomey Gmenl of the United 
States, at once mi Exeentire and a jndieial officer of the American 
people, boimd in more than official doty to respect the right of 
peraonal liberty and the authority of the Jadiciary Depart* 
mtent had given a written opinion, that, at the instigation of a fo- 
Mign miniater, die Prerident of the United States should issae his 
erder, directed to the marihal to whose caatody these persons had 
keen committed, by order of the judge, as priMoner$ and minaaea, 
and commanding that marshal to wrest them from the hands of 
jnstiee, and deliver them to snch persons as should be designated 
by that same foreign minister to receive [them. Will this Court 
please to consider for Mie moment, the essential principle of that 
opinion ? Will this Court inquire, what, if that opinion had been 
■ucoessfnlly carried into execution, would hare been the tenure 
by which every hnman being in this Union, man, woman, or child, 
would have held the blessing of personal freedom % Wonid it 
not hare been by the tenure of Executive discretion, caprice or 
tyranny 1 Had the precedent once been set and submitted to, of 
a nameless mass of judicial prisoners and witnesses, snatched by 
Executive grasp from the protective guardianship of the Supreme 
Jodges of the land, {gubemaiivamente^ at the dictate of a foreign 
Biinister, would it not have disabled forever the effective power of 
the Habeas Corpus \ Well was it for the country — well was it 
for the President of the United States himself that he pansed 
before stepping over this Rubicon! — That he said — "We will 
proceed no farther in this business." And yet, he did not discard 
the purpose, and yet he saw that this executive trampling at once 
upon the judicial authority and upon personal liberty would not 
suffice, either to satisfy the Spanish Minister or to satiate the pub- 
lic vengeance of the barracoon slave-traders. Had the unfortu- 
nate Africans been torn away from tbe protection of the Court, 
and delivered up to the order of the Spanish Minister, ke possessed 
not the means of shipping them off to the Island of Cuba. The 
indignation of the freemen of Connecticut, might not tamely en* 
dure the sight, of thirty-six free persona, though Africans, fettered 
and manacled in ihew land of freedom, to be transported beyond 
the tuta, to perpetual hereditary servitude or to death, by the' ser- 
vile submission of an American President to the insolent dictation 
of a foreign minister. There were judges of the State Courts in 
Connecticut, possessing the power of issuing the writ of Habeas 



Corpus, parsmotint even to the obiequiouanesa of a federal mar- 
shal to an Executive mandate. The opinion of the Attorney Ge- 
neral, comprehensiTe as it was for the annihilation of personal 
liberty, carried not with it the means of accompli eh ing its object. 
What then was to he done % To save the appearance of a violent 
and Hhamcless outrage upon the authority of the judicial conrts, 
the moment was to be watched when the Judge of the District 
Court should issue his decree, which It was anticipated would he 
conformable to the written opinion of the Attorney General. From 
that decree the Africans would bo entitled to an appeal, first to 
the Circuit and eventually to the Supreme Court of the United 
States — ^but with suitable management, by one and the same ope* 
rations they might he choused out of that right, the Circuit and 
Supreme Courts ousted of their jurisdiction, and the hapless cap- 
tives of the Amistad delivered over to slavery and to death. 

For this purpose, at the suggestion of the District Attorney 
Holabird, and at the requisition of tbe dictatorial Spanish Minister, 
the Grampus, one of the smallest public vessels of the United 
States, a schooner of burden utterly insufficient to receive and 
eontaiii under tbe shelter of her maindeck,' thirty-six persona 
additional to the ship's cumpany, was in the dead of winter, order- 
ed to repair from the navy yard at Brooklyn to New Haven where 
the Africans were upon trial, with this secret order which 1 have 
read to the Court, signed " Martin Van Buren," commanding the 
Marshal of the District of Connecticut to deliver over to Lieut. 
John S. Faine, commander of the Grampus, and aid in conveying 
on board that schooner all the ntgroea, late of the Spanish schooner 
Amistad, in his custody, under process [mow] pending before the 
Circuit Court of the United States for the District of Connecticut. 

Of this ever memorable order, this Court will please to observe 
that it is in form and phraseology, perfectly conformable to the 
written opinion which had been given by the Attorney General. 
It is not conditional, to be executed only in the event of a deci- 
sion by the court against the Africans, but positive and unqualified 
to deliver up all the Africans in his custody, under process now 
pending. There was nothing in the order itself to prevent Lient. 
Paine fropn delivering it to the marshal, while the trial was pend< 
ingi it carries out in form the whole idea of the Attorney Gene- 
ral's opinion, that the President's order to the marriial is of itself 
all sufficient to supersede the whole protective authority of tbe 



8!t 

jndieiary— and with this pretenusn on tb« face of th« order, is 
aBsocinted anotheT, if possible still more ontrageous upon dvary 
security to personal liberty, in the direction to the marshal to de< 
lirer over to Lieut. Paine all the negroes, late of the Amistad, 
tinder his custody. 

Is it possible that a President of the United iStates should he 
ignorant that the right of personal liberty is individual. That the 
light to it of every one, is his oten — jts struH ; and that no greater 
violation of his official oath to protect and defend the Conetitu- 
tion of the United States, coald be committed, than by an order 
to seize and deliver up at a foreign minister's demand, thirty-six 
persons, in a mass, under the general denomination of all, the 
negroes, late of the Amistad. That he was ignorant, profoundly 
ignorant of this self-evident truth, inextinguishable till yonder gill 
framed Declarations of Independence shall perish in the general 
conflagration of the great globe itself. I am constrained to he- 
lieve — for to that ignorance, the only alternative to account for 
this order to the Marshal of the District of Connecticut, is wilful 
and corrupt perjury to bis ofEcial prpsidential osth. 

Bat ignorant or regardless as the President of the United States 
night be of the self-evident principles of human rights, he was 
bound to know that he could not lawfully direct the delivery up to 
• foreign minister, even of slaves, of acknowledged undisputed 
alaves, in an undefined, unspecified number. That the number 
must be defined, and individuals specifically designated, had been 
expressly decreed by the Supreme Court of the United States in 
that very case of the Antelope so often, and as I shall demon- 
strate so erroneously quoted as a precedent for the captives of the 
Amistad. 

" Whatever doubts (said in that case Chief Justice Marshall) 
aaay attend the question whether the Spanish claimants are entit- 
led to restitution of j(li. the Africans taken out of their possession 
with the Antelope we cannot doubt the propriety of demanding 
ample proof of the txient of (hat posseaaion. Every legal principle 
which requires the plsintifi'to prove his claim in any case, applies 
with full force to this point ; and no countervailing ConHideratioo 
exists. The onus probandi, as to the number of Africans which 
were on board, when the vessel was captured, unquestionably lies 
m the Spanish libellants. Their proof is not satisfactory beyond 
SS. The individiiaU who compose this numher muti be dmgruttJ 
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to Uw satii&ctloD of the Circuit CoDTt." 10 Wheatoa 128. Andttus 
decision acquires double authority, as a precedent to establish the 
principles which it affirms, inasmuch as it wbb given upon sppeal, 
and reTflrsed the decision of the Circuit Court, wbich had resort- 
ed to the drawing of lots, both for tbe designation of the number, 
p.nd for the specification of individuals. 

[iBwlesB and tyraanical ; (may it please the Court — Truth, Jus- 
tice, and the Bights of human kind forbid me to qualify these 
epithets) Lawless and Tyrannical, as this order thus was upon its 
face, the cold blooded cruelty with which it was issued — was al- 
together congenial to its spirit — I have said that it was issued in 
the dead of winter — and that the Grampus was of so smnll a bur- 
den Bfl to be utterly unfit for the service upon which she was or- 
dered. I now add that the gallant officer who commanded her 
temonstiated, with feelings of indignation, controlled only by the 
respect officially due frnm bim to his superiors against it. That 
he warned them of the impossibility of stowing this cargo of hu- 
man fie sh andbloodbeneaththedeckof the vessel, and that if they 
should be shipped in the month of January, on her deck, and the al- 
most certain casualty if a storm should befal them on the passage 
to Cuba, they mpst all inevitably perish. He remonstrated in 
Tain ! He was answered only by the mockery of an instruction, 
to treat his prisoners with all possible tenderness and attention. — 
If the whitlwind had swept them all into the ocean he at least 
would have been guiltless of their fate. 

But although the order of delivery was upon its face absolute 
and unconditional, it was made conditional, by instructions from 
the Secretary of State to the District Attorney. It was to be 
executed only in the event of the decision of the court being 
favorable to the pretended application of the Spanish minister, 
and Lieutenant Paine was to receive the negroes from the custody 
of tbe marshal as toon as their delivery should have been ordered 
by the court. 

" Letting I dare not wait upon I would," a direct collision with 
the authority of tbe judicial tribunals was cautiously avoided; 
and a remarkable illustraiion of the thoughtless and inconsiderate 
character of the whole Executive action in this case, appears in 
the fact, that with all the cunning and intricate stratagems to 
grab and ship ofi'- these poor wretches to Cuba, neither' the Presi- 
dent of the United States who signed, nor the Secretary of State 
who transmitted the order knevi, hnt both of them mistook die 



t, before which the trial of the AfricniiB was pending. They 
>sed it was the Circnit, when in fact it was the District 

e Grampus Btrired at New Haven three days hefore the de- 
1 of Judge Judson was pronounced. Her appearance there, 
Quary, when the ordinary navigation of Lung Island Sound 
ipended, coming from the adjoining naval station at Brook- 
laturally excited surpriee, curiosity, suspicion. What conld 
e motive of the Secretary of the Navy for ordering a public 
1 of the United States upon such a service at such a time 1 
should her commander, her officers and crew be exposed, 
! most tempestuous and the coldest month- of the year, at 
to the snowy hurricanes of the northeast, and the ice-bound 
s of the northwest 1 These were questions necessarily oc- 
ng to the minds of every witness to ibis strange and sudden 
ition. Lieut. Paine and his officers were questioned why 
were there, and whither they were bound 1 They could not 
The mystery of iniquity sometimes is but a transparent 
ind reveals its own secret. The fate of the Amistad captives 
bout to lie decided as far as it could be by the judge of a sub- 
late tribunal. The surrender of them had been demanded 
i Executive by a foreign minister, and earnestly pressed upon 
ourt by the President's officer, the District Attorney. The 
in and unexpected appearance of the Grampus, with a des- 
on unavowed, was a very intelligble signal of the readiness, 
; willingness, of the wish of the President to comply with 
'oreign minister's demand. It was a signal equally intelligi- 
I the political sympathies of a judge presumed to be congen- 
those of a northern Presideat with southern principles, and 
'istrict Attorney in his letter of 20th December had given 
ibg hopes to the Secretary of State, which he in turn had 
lunicated in conference, on the 2Sth of December, to the 
.sh minister, that the decree of the judge, dooming the Afri- 
Co servitude and death in Cuba, would be as pliant to the 
;ful thirst of the barracoon slave .traders, as that of Herod 
a olden times to the demand of his dancing daughter for the 
of John the Baptist iit a charger. 

[ when Lieut. Paine showed to the District Attorney the Ex- 
7e warrant to the marshal for the delivery of the negroes, he 
diately perceived its nullity by the statement that they were 
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in cuatody under a proeeH from the " Ciicait Court" and that 
the same error bad been committed intbe instruetion* totbe mar- 
shal. " In great haste," therefore, he immediately dispatched 
Lieut. Meade, as a special messenger to Washington, requesting 
a correction of the error in the warrant and instructions ; giving 
notice tiiat if the pretttvied friends of the negroes obtain a writ 
of habeas corpus, the marshal could not jastify under the warrant as 
it was; and that the decision of the court would undoubtedly be 
had by the time the bearer of the message would be able to return 
to New Haven. 

This letterwas dated the 11th of Jauuary, 1840. The trial had 
already been five days " progrestiing." The evidence waa all iA, 
and ihe case was to be submitted to the court on that day. Mis- 
givings were already entertained that the decision of the judge 
might not be so complacent to the longings of the Executive de- 
partment as had been foretold and almoat promised on the 30th 
of December. Mr. Holabird, therefore, at the desire of the Mar- 
shal propounds that decent question, and requests precise instruc- 
tions, '' whether in the event of a decree by the court requiring 
the MaTsbal to release the Negroes, or in case of an appeal by the 
adverse party, it was expected the Execittivs warrant [to ship off 
the prisoners in the Grampus to Cuba,] would be executed V 
These inquiries may account perhaps for the fact that the same 
Marshal, after the District and Circuit Courts had both decided that 
these negroes were free, still returned them upon the census of 
the inhabitants of Connecticut as Slaves. 

The Secretary of State was more wary. The messenger, Lient. 
Meade, bore his dispatch from New Haven to Washington in 
one day. On the I'Jth of January, Mr. Forsyth in a confidential 
letter to Mr. Holabird informS'him that his missive of the day be- 
fore had been received. That the order for the delivery of the 
Negroes to Lieut. Paine of the Grampus was returned, corrected 
agreeably to the District Attorney's suggestion — by whom cor- 
rected no uninitiated man can tell. Of the final warrant of Mar- 
tin Van Buren, President of the United States, to the Marshal of 
the District of Connecticut, to ship for transportation beyond the 
seas, an undefined, nameless number of human beings, not a trace 
rmains upon the records or the files of any one of the Executive 
Departments, and when nearly three months after this transaction 
the documents relating to it were, upon a call from the House of 



Bepr«Mntati*9fl,ooniMuiicBMdtD>tka« ^ouanff from Mr. Vm 
BnrenfainiBeM'i'ritii original, enwoeoua, HocMrected ardei of tbs 
Tth of hautay, 18W, wbb >the only ons ineiadail in the communik 
cation. 

But in the ctnfideniiai oMBnrer of the Seetetary of State of the 
13th of JanusTy U>>tbe iaquirwB of the Marahal, he uye, " 1 bwe 
to state by direotion «f the Piesideot, that if the deciaion of the 
Court t» such as i» anticipated, (that ia, that the captiveB ahould be 
delivered up aa GlaTea,)the otder of the Freaident is to be ca>. 
lied iato execution, unleas an appeal shall actually have been iater- 
posed, yow are not to take it for gratUtdthat it viiil be iuierpiued. And 
if on the contrary the decision of the Court ia different, you are -to 
take out an appeal, and allow things to remain as they are until 
the appeal shall have been decided." The very phraseology of 
this instrDction is characteristic of its origin) and might have 
dispensed the Secretary of State from the necessity of stating 
that it emanated from the President himself. The inquiry of the 
Marshal was barefaced enough ; whether, if the Executive warrant 
and the judicial decree should come in direct conflict with each 
other, it wae expected that he should obey the President, or the 
Judgel No ! says the Secretary of State. If the decree of the 
Judge should be in our favor, and you can steal a march upon 
the negroes by foreclosing their right of appeal, ship them off 
without mercy and without delay : and if the decree should be in 
their favor, fail not to enter an instantaneous appeal to the Supreme 
Court where the chances may he more hostile to self-emancipated 
slaves. 

Was ever such a scene of Liliputtan trickery enacted by the ru- 
lers of a great, magnanimous, and Christian nation ? Contrast it 
with that act of self-emancipation by which the savage, heathen 
barbarians Cinque and Grabeau Jiberaled themselves and their 
fellow suffering countrymen from Spanish slave-traders, and 
wbioh the Secretary of State, by communion of sympathy with 
Ruiz and Monies, denominates lawless violtTue, Cinque and Gra- 
bean are uncouth and barbarous names. Call them Harmodias 
and Aristogiton, and go back for moral principle three thousand 
years to the fierce and glorious democracy of Athens. They too 
resorted to luieless violence, and slew the tyrant to redeem the 
freedom of their country. For this heroic action they paid the 
forfeit of their lives : but within three years the Atbeniiuie expel* 



led their tynntt lliMiMlre*, tmd ia gt mt i t m it . lo ^mt wlf-dflTOtcd 
delirerfln decreed, that thenceforth no i^ve should ever beu 
either of theii names. Cinqae and Qrabeiiu are not alaveB. Let them 
hear in fature bietory the names of Harmodius and Aiistogitoo. 

This review of all the proceedings of the Executive I have 
made with the utmost pain, because it was necessary to bring it 
fully before your Honore, to show that the course of ttut de- 
partment had been dictated, throughout, not by juaHce but by 
sympathy — and a sympathy the most partial and unjust. And this 
sympathy prevailed to such a degree, among all the persons con- 
cerned in this business, as to have perverted their minds with re- 
gard to all the most sacred principles of taw and right, on which 
the liberties of the people of the United States are founded ; and 
a course was pursued, from the beginning to the end, which WBi> 
not only an outrage upon the persons whose lives and liberties 
were at stake, but hostile to the power and independence of the 
judiciary itself. 

I am DOW, may it please your Honors, obliged to call the atten- 
tion of the Court to a very improper paper, in relation to this case, 
which was published in the Official Journal of the Executive Ad- 
ministration, on the vei'y day of the meeting of this Court, and in- 
troduced with a commendatory notice by the editor, as the produc- 
tion of one of the brightest intellects of the South. 1 linow not 
who is the author, but it appeared with that almost official sanc- 
tion, on the day of meeting of this Court. It purports to be a re- 
view of the present case. The writer begins by referring to the de- 
cision of the District Court, and says the case is " one of the deep- 
est importance to the southern states." I ask, may it please your 
Honors, is that an appeal to JUSTICE ? What have the southern 
■tales to do with the case, or what has the case to do with the 
southern states^ The case, as far as it is known to the courts of 
this country, or cognizable by them, presents points with which 
the southern states have nothing to do, It is a question of slave- 
ry and freedom between foreigners; of Che lawfulness or unlnw- 
ness of the African slave trade ; and has not, when properly con- 
sidered, the remotest connection with the interests of the south- 
ern states. 

What was the purpose or intent of that article, 1 am hot pre- 
pared to say, but it was evidently calculated to excite prejudice, 
to arooM all the acerbitie* of feeling between dificrent sections of 



dare. If thia principle is sonnd, it reduces to brute force all 
the rights of man. It places all the sacred relatioas of life at the 
power of the strongest. No man has a right to life or liberty, if 
he h»B an enemy able to take them from him. There is the prin- 
cipie. There is the whole argument of this paper. Now! do not 
deny that the only principle upon which a color of right can be 
attributed to the condition of slavery is by assuming that the 
natural state of man is War The bright intellect of the South, 
clearly saw, that without this principle for a corner stone, he had 
no foundation for his argument. He assumes it therefore without 
a blush, as Hobbes assumed it to prove that gOTemmeiit and des- 
potism are synonymous words. I will not here discuss the right 
or the rights of slavery, but I say that the doctrine of Hobbes, that 
War is the natural state of man, has for ages been exploded, as 
equally disclaimed and rej'ented by the philosopher and the Gbris- 
tiao. That it is utterly incompatible with any theory of human 
rights, and especially with the rights which the Declaration of Inde- 
pendence proclaims as self-evident truths. The moment you eome, 
to the Declaration of Independence, that every man has a right to life 
and liberty, an inalienable tight, this case is decided. I ask no- 
thing more in behalf of these unfortunate men, than this Decla- 
ration. The opposite principle is laid down, not by an unintelli- 
gent or unthinking man, but is given to the public and to this 
Court, as coming from one of the brightest intellects of the South. 
Tour Honors see what it comes to, when carried out. I will call 
the attention of the Court to one more paragraph : — 

" Instead of having the negroes placed in a situation to re- 
ceive punishment for what offences [they may have committed 
against their masters, those who have been in Cuba in undisputed 
poaseaaion of property under the Spanish flag were instantly de- 
prived of that possession, and their final title to the property 
peremptorily decided upon by an American court, in defiance of 
the plainest treaty stipelations. Not only that, but Ruiz and 
Montes, Spanish citizens, thus forced into our territory under ap- 
palling circumstances, where common humanity, independent of 
all law, demanded that they should be treated with hospitality ae 
unfortunate guests, were actually thrown into prison under char- 
ges which the negroes were inaligated to make, for offences com- 
mitted against the negroes while they were in Cuba, nnder the 
Spanish jurisdiction. This is the justice of an American court, 
IS 



bowed down in disgncefnl aubwivlcticy before tbe bigoted num- 
dates of that blind faDaticism which prompted the Judge upon the 
bench to declnre in his decree, in reference to one of these ne- 
groes, that, 'Although he might be stained with crime, yet he 
should not sigh in vain for Africa ;* and all because his hands 
were reeking with the blood of murdered white men ! ! It is a 
base outrage (I can use no milder language,) upon all the oympa- 
thies of cirilized life." 

That is the complimentary manner in which the courta of the 
United States are treated by the brightest intellects of the South, 
in the Official Journal, and under the immediate superrision of 
tbe Executive Administration of the Government. 

During the present session, a further correspondence betweeo 
the Secretary of State and the Spanish minister has been commu- 
nicated to Congress. The Spanish minister seems to be ever at- 
tentive to all that is goiag on, in all tbe departments of Govern- 
ment, with relation to this case. In a letter doted the 20th of 
March, 1810, be observea that the Secretary of State had confix 
dtfUly asked him to furnish a copy of the existing laws of Cuba 
relative to negro slavery. What was this for \ Was the Presi- 
dent of tbe TInited States under the impression that before be 
carried into effect this exercise of despotic power, to seize MKN, 
by his own warrant, and send them to foreign countries for punish- 
ment by his own order — there would be some sort of decency, at 
least, in having a show of evidence to show that the Spanish law 
required that they should be delivered upT The Secretary of 
State asked Mr. Caldeion for evidence in the ease, but he had 
none to give. He then " confidently" asked Mr. Argaiz for the 
law of Spain in the case — the law, be it remembered, on which 
the United States were presenting a suit against individuals, sole- 
ly, as they alledge, in pursuance of a' demand made by the ininia- 
ter of Spain to that efiect. What is the reply? Mr. Argaiz say a 
be cannot communicate the law officially, because he cannot re- 
cognize tht jurisdiction of ike Court over the ease. Here is an- 
other point-blank contradiction of the material averment of the 
claim which the United States Government is prosecuting here — 
that the auit is in pursuance of the demand of Spain now pending 
against the Government. Mr. Argaii, therefore, communicates a 
' eertun Memorand%m, "confidentially." This memorandum be- 



91 

** Mr. F»rsjrth WW pl«u«<li soma time lioce, to ttata to the 
Cheralier de Argaiz, that it would be expedient to obtain a copy 
of the laws novj irt force '\a tlie island of Cuba relative to slavery 
The Cbevalier de Argaiz therefore immediately requested from 
the Captaii) General of that ialand every thing on the subject, 
which has been determined nnct the Irtaty concluded in 181S, be- 
tween Spain and England." 

Now, may it please the Court, may I inquire why this demand 
was limited to laws subsequent to the treaty of 18181 The de- 
eree for abolishing the slave trade was issued in 1^17. Why did 
the Spanish minister limit his request to laws passed after 1818 T 
Why was not the decree of 1817 brought forward 1 Was it kept 
back because he thought, with Mr. Vego, that the laws had been 
broken so much in Cuba, that they were not in force I Or did he 
think the authentication of that Decree might hare some injurious 
effect in the trial here t Whatever was the reason, it is certain 
that, to Mr. Forsyth's request for " a copy of the laws now im 
force in the Island of Cuba relative to slavery," only the laws 
since 1818 were communicated, and the Decree of 1817, making 
the slave trade unlawful and its victims free, was kept back. Even 
the treaty of 1835, which was communicated, "the Chevalier de 
Argaiz requests may be returned to bim," and consequently itdoee 
not appear among these papers. 

In another letter, dated April 24th, 1840, the Chevalier de Ar- 
gaiz refers to certain resolutions of the United Slates Senate, 
passed the 15th of the same month, commonly called Mr. Cal- 
houn's resolutions. I showed the other day, that if these princi- 
ples are just, and if they have any application to this case, Lieut. 
Gedney had no right to seize the vessel at all. The resolution 
declares that— 

'* A ship or vessel on the high seas, in time of peace, engaged 
in a lawful commerce, is, according t» the laws of nationjS, under 
the exclusive jurisdiction of the State to which her dag belongs ; 
ss much so as if constituting a part of its own domain f and " if 
such ship or vessel sliould be forced, fay stress of weather, or 
other unavoidable cause, into the pert and under the jurisdiction 
of a friendly power, she, and her cargo, and persona, on board, 
with their property, and all the rights belonging to their personal 
relations as established by the laws of tb^ state to which they be- 
long, would be placed under the penalty which the laws of na- 
tions extend to the unfortunate under such circnmsm>e«s." 



Here it is plain that the Tesael was in tho hutdi of the Africans, 
it was not under the Spanish fla^, they were at peace with the 
United States, their voyage is lawful, the peTsonal relations estab* 
liehed among the persons on board were that the Africans were 
maftersnnd the Spaniards captives, subjects j — perhaps fajr the laws 
of Mendi they were slaves. So much for the resolutions, which 
the Secretary of State says coincide "with principIeB which the 
President considers as founded m law and justice," hot which 
does not alter "the determination he found himself obligtd to 
make on the reclamation" made for the Amistad " and the jproper- 
ty found on board of her." 

I will now make a few observations on the passport, or permit, 
as it has been called, which is relied on as of authority sufficient 
to bind this Court and Government to deliver up my clients ine- 
Tocably as slaves, on a claim of property by Ruiz and Montes.* 
Here we have what appears to be a blank passport, filled up with 
forty-nine Spanish names of persons, who are described as ladi- 
ffos, and as bein); the property of Don Jos^ Hniz. Now, this on 
the face of it is an imposture. It is not a passport, that can be 
inspected as such by' this Court, or by any tribunal. It appears 
on the face of it to be a passport designed for one person, a man, 
as there are blanks in the margin, to be filled up with a descrip- 
tion of the person, as to his height, age, complexion, hair, fore- 

* It k tluiDglit belt to give a cap; af thk oelebiated pMiport, u it appesn ia 
the CoDgrewioiuI Documeiil*, with the eiceptioa th^ th« interpolale wotdn*. 
gnt ia omitted, and tlie portions of the paper which were in writiog >re printed 
in italicB. It will be seen that the Bi^ii^iire of the Captain General, of which to 
much WM made, wae priattd '. 

Filiaeion. N, Hibuia, 36 <{< Juiia, (ft 1S39. 

Concedo lice'nciR a merenlo y muvaiadinofnaniliTa- 
^tAM.im ■ - A)* Antoma, Simon, Lucai Joti, Pedro, Martin, Manuel, 
Edad - . Andrt; Edaardo, Ctledoma, Bartoia, Jlamon, Aguilin, 
Color - - Evaritta, Canmiro. Mdchor, OabrUl, Sanuritm, Eieo- 
Felo - . - huHcB PoMcuttl, Ettaniilao, Dtiidtria, Nicalai, Eitt- 
Frenle - ■ ban, Tonua, Cemt, Luii, BartQlo, Julian. Frtdtrieo, 
Cejae ■ - - StUutiano, Laditlaa, CtUitino, Epifaneo, THburea, Fa. 
Ojoa . . - mmeie, Felipe, Franeiica, Hijielilo, Benito, Ytidora, Vi- 
Nariz • - cente, Diatutia, Apolonea, Etequiel, Lemt, Julio, Hipolito, 
Booa ■ • y Ztwon, de la propriedad de Don Je»i Raix, ptra qua 
Btrba - ■ paaen k Puerto Principe por loar, debiendo, preeentane 
S^nalei particularei- con eita ■! juez (erriloiial respectivo. 
Dereehoa diM rea) ea— ana rubnca.j ESFBLBTA. 

Commandaiicia de Matriculan. 
Paun en ta goUta Amiftad t la Ouanaja patron Ferrer. 

MARTINEZ. 
Habuu, y Jwu* 31, d* 1839. 
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head, eyebrows, eye% now, moath, beard, and portionlar marka. 
This pBrticulai description of the penon is the very esBence of 
a passport, as it is designed to identify the individual by the con- 
formity of his person to the marks given ; and a passport is no- , 
thing, and is good for nothing, if it does not aceord with the 
marks giren. The man who presents it must show by this accord- 
anee that he is the person named. Everybody who has ever had 
occasion to use passports knows this. We are not in the hsbit of 
using passports in this country ; you may go through the country 
from State to State, freely, without any passport to show who'and 
what you are and what is your business. But throughout the 
continent of Europe, passports are 'everywhere necessary. At 
every town you show your passport to a public officer, who in- 
stantly compares your person with the description, and if it cor- 
responds, you proceed, but if the description varies from the 
reality, you cannot pass. That is the nature of a passport. It 
says, let the person who bears these marks pass the custoui-house, 
or the guard, as the case may be. And its validity depends on 
the accuracy of the description. 

I once had occasion, many years ago, to see the operation of 
these things in a very remarkable case. 1 was a passenger in a 
merchant vessel, bound to the north of Europe. In passing 
through the Sonnd, at Elsinore, we were arrested by a British 
squadron, who brought us to, and sent a lieutenant on board .to 
examine our crew. He ordered all the men to be mustered on 
deck, and the captain had no alternative but to comply. It was a 
most mortifying scene to an American. Every American seaman 
was obliged to show his protection, the same thing at sea as a 
passport on the land, to secure him from impressment by British 
cruisers. The officer examined every man carefully, to see 
whether bis person coTreaponded with the description in his pro- 
tection. He finally found one young man, who was a native of 
Cbarlestown, Massachusetts, within ten miles of where I was bom ; 
but his description was not correct, whether through the blunder 
of the man who wrote ft, or because he had taken another man's 
protection, I do not know, but the officer said he bad a good mind 
to take him, and if 1 had not been on board, as the bearer of a 
public commission in the service of the Government, I have no - 
doubt that man would have been taken, and compelled to serve 
on board a British man of war, solely for the want of correspon- 



IsM^of IW 4aMription With hu p*MOtt. I wtati** tki* M sImw 
hat th« Tsluc *r a puspoM, Bcoording t* ibe rules of tboas coao. 
ri*t when sneli thiaga are used, depends »a the description of 
he person, nnd tkis is all left blsnlc in the psper here presented 
i> B9 a pasapon. There is not a particle of detoription by which 
iven a single, individual naned eoald be identified. It is not 
vorth a cant. 1 do no* my it is a forgvry, but I aay its ineompa- 
ency to aaavrei the purpose of a passport is apparent on tbe fac« 
>f it. Who knovrs, or hon- is this Court to ascertain, that tfas 
lersons named ia this paper are the same with those taken in the 
IkmiBtadl No court, no tribunal, no officer, would accept such 
1 document as a passport. And will this Court grant its decree 
in a. CBie affecting both liberty and life on that paper T It is im* 
Dossihle. 

I now come to the case of the Antelope, as reported in 10 
iVheaton, 66, and I ask particular attention to this cnse, not only 
lecause it brings a show of antbority in favor of tbe delivery up 
>f slaves, but because I feel bound to entreat the Court, whether 
hey find a principle settled by that case or not, to settls tbe 
[uestion now upon further and mature consideration. Chief Jus- 
ice Marshall said, expressly, in delivering the opinion of the 
>ourt, that, as the Court was divided, " no principle is settled." 
f there was a principle settled, and that was in favor of deliver- 
ag up persons held as slaves by foreign laws, 1 ask this Court to 
e-examine that principle and settle it anew. And if, upon re-ex* 
minstion, by what I should deem the greatest misfortune to this 
ountry, the Court should be divided in this case, as it was in 
'lat, [ respectfully ask yonr Elonors to give your separate opin- 
ms, with tbe reasons. I would not call in question the propriety 
f the determination of the Court in that day, severally, to with- 
old their reasons from the public ; the state of the matter is now 
laterially altered. It has become a point in which the morals, as 
ell as the liberties of this country, are deeply interested. The 
iblic mind acquiesced before, in postponing the discussion, but 
)w it is no longer a time for this course, the question must be 
et, and judicially decided. 

THE CASE OF THE ANTELOPE REVIEWED. 
The case of the Antelope was of so very extraordinary a cha- 
cter, and the decisions of the District, Circuit, and Supreme 



Cvurti of the United Ststn, an the ptfaoiplM inrcrlTed in it, wen 
■o rariant from and conflicting with one tinotfaer, that a review of 
its history will disclose, eminently, the pTOgress of that moral, 
religiouB, and political revolution in the opinions of mankind 
which has been, from n period coeval with that of North Ameii* 
esn Independence, struggling against the combined powers and 
dominions of the earth and of darkness for the suppression of the 
African slaye-trade. 

In the month of December, 1819, at a time when piracy, from 
her sympathetic and favorite haunts of Chesapeake bay, and of . 
Cuba, WBB habitaaily sallying forth against the commerce of the 
world, but chiefly under the many-colored banners of the newly- 
emancipated colonies of Spain, transformed into a multitude of 
self'Constituted sovereign and disunited States, capturing wherev- 
er they could be found the trading vessels of Portugal and of 
Spain, a privateer, named the Columbia, commanded by a citizen 
of the United States named Metcalf, came into the port of Balti- 
more under the flag of Venezuela — there clandestinely shipped a 
crew of thirty or forty men, not one of whom had ever owed al- 
legiance to the Republic of Venezuela, and sailed in search of 
adventure, to pounce upon the defenceless upon any and every 
ocean for the spoils. She ha^svarcely got beyond the territorial 
jurisdiction of the United States when she changed her name of 
Columbia for that of Arraganta, hoisted the flag of Artigas, then 
ruler of the Oriental Republic of La Plata, and proceeded for the 
slave>coast of Africa — a mighty huntress, and her prey was man. - 
There she fell in with sister pirates in abundance^— first an Ameri- 
can, from Bristol, Rhode Island, and borrowed twenty>five negro 
captives from her ; then sundry ostensible Portuguese vessels, 
from which she took nearly two hundred ; and lastly, a Spaniard 
from Cuba, fitted out some months before by a slave-trading house 
at the Havana, to catch a yet lawful human cargo from a region 
tovth of the equator ; for the trade north of the equator had even 
then been declared unlawful by Spain. The name of this vessel 
was, at that time, the Antelope ; and with her and her living mer 
chandiae the Arraganta steered for the coast of Brazil, for a mar 
ket. There the Arraganta was shipwrecked ; her master. Met cal 
either drowned, or made prisoner with the greater part of h 
crew; while the remainder, under the command of John Smith, 
citizen of the United States, transhipping themselves and all th* 



■orviTii^ AJrioan captirea into the Aotelopa, oluuigsd her name 
to that of the General Ramirez, and stood for the southern coast 
of the United States, and a market. 

In the month of June, 1820, this Teasel, thus freighted, was 
found hoverbg on the coast of Florida, with the evident intention 
- of surreptitiously introducing the nqgioes and effecting the sala 
of them within the United States. She was there in flagrant vio- 
lation of two cIbbbbs of their laws — those intended to suppreaa 
the unlawful interference of out citizens in the civil war then 
raging between Spain and her South American Colooies contend- 
ing for their independence, and those prohibiting their participa- 
tion in the slave-trade, and denouncing^ it as piracy. 

She was reported to Captain John Jackson, then cruising on the 
same coast in the Revenne Cutter Dallas, as a vessel of piratical 
appearance. He, thereupon, hoarded her ; and finding her full of 
negro slaves, and commanded by John Smith, holding forth at 
once a privateering -commission from Artigas, and a protection as 
a citizen and seaman of the United States, he took possession of 
her, and brought her into the port of Savannah, in the judicial 
district of Georgia, for adjudication. 

Upon this plain and simple statement of facts, can we choose 
but exclaim, if ever soul of an American citizen was polluted with 
the blackest and largest partioipation in the African slave-trade, 
when the laws of bis country had pronounced it piracy, punisha- 
ble with death, it was that of this same John Smith. He had re- 
nounced and violated those rights, by taking a commission from 
Artigas to plnnder the merchants and mariners of nations in 
friendship with his own ; and yet he claimed the protection of 
that same country which he had abandoned and betrayed. Why 
was he not indicted upon the act of l&th May, 1820, so recently 
enacted before the commission of his last and most atrocious 
crime 1 

And can we choose but further exclaim — if ever hapless Afri- 
can, kidnapped into slavery by one gang of ruffians, and then 
stolen by another, and by them attempted to he smuggled into 
our country as slaves, and by a fortunate casualty brought within 
our jurisdiction and the beneficent operation of our emancipating 
laws, was entitled to the blessing of freedom, and the right of 
being transported under our national protection to his native land, 
so was every individual African found by Captain Jackson on 
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board of the Antelope, and brought nithia the jurisdictio: 
Federal Uaion. Why weie they not instantly liberated i 
home to Africa by the act of March 3d, 1819. Alas ! fa 
wise was, in the judicial district of Georgia, the disposa 
pirate, robber, and traitor to his country ! Instead of t 
dieted for all or any one of his many violations of the lavi 
United States, of nations, and of humanity, he was not onl 
ed to go at large, entirely unmolested, but was permittee 
bis claim, before the District Court of the United States i 
gia, for the restitution to htm of the Antelope and all he 
cargo, as captured jure belli, by virtue of his commissi' 
Artigas. This claim was, indeed, dismissed, with costi 
judge of the District Court, William Daris. Smith appeal 
that decision to the Circuit Court, the presiding judge oi 
William Johnson, confirmed the decision of the Districi 
and spoke with suitable severity, not of th& wickedness 
the absurdity of Smith's pretension. And bere, and ii 
eommentlag hereafter upon the opinions and decisions u 
case, of these two judges, William Davis and William J 
both long since deceased, troth and justice require the 
with all the respect doe to their memories as upright jud 
honorable men, that they were both holders of slaves, ad 
ing in a State where slavery is the law of the land. If 
cnmstance may account for the fact, that the ministecs of 
justice in Georgia slumbered over the manifold transgres 
John Smith, for which be never was prosecuted, it will 
no less for that division of opinion in the Supreme tribune 
TTnion, which veiled from public examination and scru 
reasons of each judge for his own opinion, because, as tl 
Justice declared, no pbihciple was settled. John Smith 
venture to appeal from the decisions of the District and 
Courts ^^ftinst his claim to the Supreme Court of the 
States. His plunder slipped from his hands; but his treat 
his country for a commission from Artigas, his bucca 
slave-trade piracies, though not even vndivulged crimes, 
mained uawhipped of justice- 

On the 27th of July, 1820, Captain John Jackson, in bi 

himself, and of the officers and crew of the Revenue Cut 

las, filed in the District Court a libel against the Antelope, 

cral Ramirez, for forfeiture, under the act of Congress i 

13 



April, 1618, prohibiting AuMrieut eitutiiB from eigaging is Ui« 

African ilaTe-trade. 

At the same Court, Charles Mulv«y, Tice-conaal of SpaiD, aai 
Francis Soiell, Tic«-coniul of Portugal, at Savannah, filed eacb a 
libel for restitution, the former of 150, the latter of 130 African 
negroes, composing the cargo of the Antelope. To these two 
libels Richard Habersham, district attorney of the United States, 
interposed in their name a claim to the freedom of all the negroes, 
on the ground that some American citizen was interested or en- 
gaged in their transportation from Africa. 

The Spanish vicC'ConBul claimed the Tessel and all the negioas 
in behalf of the original fitters out of the Antelope, for the alare- 
trading voyage, at the Havana. 

And Captain Jackson claimed salvage for all the negroes who 
might he adjudged to the Spanish and Portuguese vice-consuls ; 
and twenty-five dollars a head for all those who might be declared 
free, according to the act of Congress. 

The judge of the District Court, after rejecting the clsim of 
John Smith, on the ground of the illegality of the fitting out of 
the Columbia, or Arraganta, at Baltimore, and thereby settling the 
principle, that no capture made by that vessel could be legal, 
seems to have forgotten, or overlooked, the violation by ihe same 
John Smith of the laws of the United States for the suppression 
of the slave-trade ; at least, so far as concerned all the negroaa 
on board the Antelope, excepting only a small remnant of twenty- 
five, which bad been taken from the American slave-trader, the 
Exchange, from Bristol, Rhode Istand. John Smith had made no 
attempt to smuggle these into the United States separate from 
the rest. His attempt had been to smuggle them all in. Wliy, 
then, should those taken from the American vessel alone he de- 
clared _^«e, and those taken from the Spaniards and Portuguase 
doomed to perpetual slsvery 1 

The judge hunted up sundry old decisions in the Supreme Coort 
of the United States, and, finally, the case of the Josafa et Segnn- 
da, 5 Wheaton, 338, for a principle " that, upon a piratical or ille- 
gal capture, the property of the original owners cannot be for- 
feited for the misconduct of the captors in violating the municipal 
laws of the country where the vessel seized by them is carried." 
The application of which principle to the rights of the respective 
parties in the case of the Antelope was, that the property «f the 



S|Mniih owners sf the Antelope eouid aot be f(»feited by the nut- 
<Sonduet of John Smith in ciqrtaring it, in TioUtion of the laws of 
the United States, bjr virtue of a commisaion from Artigas. Thus 
&r the piineiple was correctly applied ; but to that other miscon- 
duct of John Smith, the attempt to smuggle these negroes into 
the United States, by which they becsme forfeited, and made free 
by the kw, vhoevtr might have been their owner ; to that mis- 
cendact, the prseedent of the Josafa et Segunda had no applica- 
tion whatever, and it was altogether overlooked in the decision of 
the district judge, although he decreed freedom to the ehance 
eheaen survivors of the twenty-five negroes of the very same 
cargo, taken from the American vessel, though forfeited and lib- 
erated by the very same attempt. of John Smith to smuggle them 
into the United States for sale. It was perfectly immaterial to 
the questioB of forfeiture and liberation to whom all or any of 
the negroes had originfiUy belonged. It was the attempt to smug- 
gle them which induced their forfeiture by the rigor, and their 
consequent liberation by die beneficence, of the law. 

But having once introduced this entirely extraneous question, 
to whoM the negroes on hoard the Antelope, when captured by 
Captain Jackson, had originally bdongtd, the District Judge pro- 
ceeded, upon such evidence as he deemed sufficient, to decide, 
that those captured in her by the Arraganta, were the property of 
Spaniards, and without one title of evidence, to infer, that all the 
negroes taken frnm vessels under Portuguese colorn, had been 
the property of Portuguese subjects, unknown ; and upon these 
conclusions and assumptions, to adjudge all the negroes, save the 
scanty surviving remnant of twenty-five taken from the Exchange 
of Rhode Island, to the Spanish and Portuguese Vice Consuls, 

kx this distance of time, who can read such an adjudication of 
no American judge, without amazement. 

The claim of C. Mulvey [Spanish Vice Consul] was therefore 
sustained to the Antelope, and to as many of the negroes, as 
should ^pear to be remaining of those found on board of her at 
the time of her capture by the Arraganta. 

The libel of F. Sorrell, the Portuguese Vice Consul, was sns- 
Uuned against so many of the slaves as should appear to remain 
of those taken by the Arraganta from Portuguese vessels. 

And it was further ordered with assent of parties, (that is, of 
these two parties the Spanish and Portuguese Vice Consuls, and 
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ell they might nssent 1) that the claim of John Jacl»oii to sal- 
ute, should be sustained aa regarded the Degioea claimed by and 
jjudged to them — and as regarded thoae adjudged to the United 
tates, to an allowance of twenty five dollars for each according 
le Act of Congress of 3d Match, 1819. 

This decree was pronounced on the iilst of February 18S1 — 
id the clerk of the court was directed on or before the 2€th day 
r the same month to report to the court the number of Spanish 
ad Portuguese negroes in the hands of the marshal, distinguish- 
ig the negroes respectively belonging to each. He was also re- 
uired to deBignate the very small number adjudged to the Unit- 
I States, that is, to the blessed enjoyment of themselves and their 
vn liberty ; and aBsociBtiag with himself two resident merchants, 
IS at ibe same time to report the quantum or proportion of salvage 
be allowed to Captain Jackson for the negroes thus reputably 
id substantially sold by the judicial authority of the United States 
the Spanish imd Portuguese Vice Consuls. 

This unblushing bargain and sale of human captives, entitled at 
<ist by the intention of the United States laws to their free- 
im, was the first incident which brought to a pause the legal 
indard of morality of a Connecticut District Judge of the Unit- 
States m the case of the Amistad captives. An estimate in dol- 
-s and cents of the value tU JiTevi Haven, of from two to three 
mdred living men and women, for the purpose of allowing sal- 
ge upon them as merchandise, was too much for the nerves of 
fankee judge. The authority of the case of the Antelope was 
this particular no precedent for him. The very proposal shock- 
his moral sense, and he instantly decided that men and women 
re not articles for a price current in the markets overt of Con- 
in the markets of Savannah, nothing was more simple. The 
rk of the District Court, with bis two associated resident mer- 
mts, in obedience to the order of the judge appraized the no- 
es taken from the Spanish and Portuguese vessels at three 
idred dollars per head, making the aggregate of sixty-one thou- 
d five hundred dollars [for 205 souls'} ; and they were of opi- 
Q that there should be an allowance of one fourth of said sum 
Japtain Jackson, his officers and crew, for salvage on the said 
;roeB. 
^venty-five dollars pw head 1 Fifteen thousand three hundred 



and Beventy-fiTe dollars for two hundred and five men and women t 
Wliat a revolution in the relative value of slaves and of freemen, 
since the age of Homer ! In the estimate of that Prince of Gre- 
cian Poets. 

Jove fix'd it eartuD th»t wh&tever ds; 
M&k«a mta a bUtc. Ukea half hu worth kwbj — 
and in the political statistics of the author of the Declaration of 
Independence the degradation of the character of man, by the in- 
fliction upon him of slavery is far greater than is assarted by the 
blind old Tbapsodist of Smyrna. But here we have an inverted 
proportion of relative value,, and Captain Jackson, by the decree 
of a Judicial Court of the United States receives twenty-five dol- 
lars a head for redeeming one parcel of Africans from slavery to 
freedom, while at the same time he was to receive seventy-five 
dollars a head for reducing by the same act two other parcels of 
the same company from freedom to slavery ! 

Nor was the manner in which the cleric of the District Court 
executed the order to report the relative numbers of the three 
classes of the captured Africans, the least extraordinary part of 
these proceedings. 

He reported that two hundred and fifty>eight negroes had been 
delivered by Captain John Jackson, Commander of the Revenue 
Cutter Dallas, on the 25th of July, 1820, to the marshal of Geor- 
gia, from on board the General Ramirez [the Antelope.] That 
of that number forty-four had died in the space of seven months 
^-one was missing and one discharged by order of court, and that 
the marshal returned two hundred and twelve negroes which re- 
mained lo bt apportioned. 

What had become of the missing one neither the elerk nor the 
judge seems to have thought it worth his while to inquire — why 
should they ? it was but one man —and that man a negro I no far- 
ther trace of him appears upon the record. 

Neither was it thought necessary to record the reason of the 
favor bestowed by the court upon one other man in ordering bis 
discharge. The very nature of the order is its own justification. 

But mark the mortality of the negroes ! out of 258, four deaths 
in the space of seven mouths) and that, not while crammed be- 
tween the decks of a slaver in the middle passage, but od the soil 
of the American Union, in the mild and healthy climate of Geor- 
gi»>-in the custody of an officer commissioned by the President 



of the Dnitad StatM, ud «>d«r th» prMMtiMi of dieir judioul 
mngiMnoyr h tka «mo of tk* AmMtad, the mortality ceaaed, n 
as eooB as the capUTes were adimtled to the piirilege of brtalh- 
ing in the atmosphere of freedom. 

But if ibe death of one man in aiz, in the apace of seven monttis, 
is deeply distreBBing to the sympathies of our nature, what shall 
we say to a monalily of eigifateen oat of tw»nty.five, which tha 
clerk repOTIedas the proportion of deaths among the negroee 
taken from the Amerieaa Teanl, the Exchange, and who were by 
the final decree of the judge to be liberaud 1 The clerk in hiJs 
report denominates them American negroes, and he reduces their 
number to seven. Seren African captires out of two hundred 
and fifty-eight, was the number to whom the benignity of the 
laws of the American TTnion enacted fof the suppression of the 
African slave trade, and expounded by the District Codrt of the 
United States in Georgia, would have extended the inestinaable 
blessings of frecdam and restoration to their country ! 

T)ie clerk had been required to report the numbtr of Spanish, 
Portuguese, and American negroes — distingnishing those re^Mct- 
ively belonging to each of these classes. He could obtain no evi- 
dence worth a straw upon which to found his report, the negroes 
were all huddled together in one crowd — John Smith, the pirate, 
was the only witness who could tell him which were the negroes 
taken oat of the American veseel, and he told him that sixteen out 
of the twenty-five had died, before the capture of the Antelope by 
Capt. Jackson. The clerk reported accordingly, and added two to 
die number of deaths, as the average loss since the 2Eith of July ; 
that is, since they bad been in the custody of the marshal. 

It farther appears from bis report that the whole number cap- 
tured by the Arraganta had been 331, of which 213 were Por- 
tuguese, 93 Spanish, and 25 American. That of the whole num- 
ber 1 19 had died, but in what proportions from the general classes 
he could not ascertain. John Smith testified that sixteen of the 
25 American negroes had died before the Antelope was taken by 
Captain Jackson, and the clerk guessed that two more had died 
since, because that was the average loss of 9 to 44 out of 258. 
But neither John Smith nor any one else could point out the in- 
dividual survivors of each separate class, and the clerk therefore 
reported that there had been captured by the Arraganta 213 Por- 
tuguese neg roe s,of which the average lots was 71 ; — 93 Spanish ne- 



gmea of which th« aveng* Iom wm 30, tni 06 AKciiean n^rroaa, 
of n^om th« (leiithB atteitod hf John Smith fre» 16, uui tlw 
sttbsequent KTcnga Iom 3, leaving u befora «tated 212 to bo apo 
portioned — that ii, 143 to the PoitugneBS Vice Couenl, 63 to ihe 
Spanish Vice Consul, and T to tbo United States, to b« sent hono 
to Africa ; freemen by the mandate of oar laws. 

That the whole 312 were entitled to the ben^t of the aame 
laws, I cannot possibly donbt~-bat such was not the deeieion of 
the District Judg^e. Exceptions were taken to the teport ot the 
cleric, by the District Attorney of the United States, Bichard 
W. Habeisham, and by Spanidi Vice Coasul Mulrey. The Dis- 
trict Attorney still claiming the freedom of all the negroes, and 
objeeting to the allowance of 75 dollars a head to Captain Jack- 
son for salrage, though not to tkc allowance of 25 dollars a head 
.for their liberation. The Spanish Vice Consul insisting that the 
number of slavet allowed to the Bpanish claimants was too few 
and not supported by any testimony in the case— and that the al. 
lowance to Captain Jackson for salvage was too high, and ought 
to he regulated by the act of Congress in relation to the compen- 
sation given in ease the said slaves had been decreed to be deliver- 
ed to the United States. 

The Judge confirmed the report of the Clerk in all its parts ; 
and the District Attorney, in behalf of the United States, and the 
Spanish Vice Consul, in behalf of the Spanish claimants, appealed 
to the Circuit Court, then next to be held at Milledgeville on the 
8th day of May, 1821. 

In these decisions of the District Court, is it possible to avert 
one's eyes from the glaring light of an over-ruling propensity to 
narrow down, if not wholly to nullify, the laws of the United States 
for the suppression of the African slave trade 1 To sustain the 
claim of the Spanish Vice'Consul, the irrelevant question to whom 
the Antelope had originally belonged, was introduced ; and upon - 
that was engrafted the deeply controverted question, whether the 
African slave trade was or was not contrary to the law of nations. 
To redeem from forfeiture the Antelope and the negroes captured 
in her by the Arraganta, the judge resorted to an argument of 
counsel in ibe recently reported case of the Joscfa Segundas, 
(Wheaton, 338,) where it was said, that as piracy can neither di. 
vest nor convey property, a pirate cannot, by a subsequent violar 
tton of the laws of his own country, forfeit the property of which 



ton to smuggle them into the ITnited States, though taken from 
the Spanish owners only by the Venezuelan commission from 
Aiiamendi. Now tbe Columbia had entered Baltimore, and there 
enlisted her crew under those identical colors of Venezuela, and, 
no doubt, with a commission from the same Arismesdi. When 
metamorphosed into the Arraganta, she took the Antelope snd her 
negroes, by a commission from ^rtigaa, quite as efficient to legi- 
timate a prize as that of Arismendi ; and John Smith, when cap. 
tured with the Antelope and her negroes, by Captain Jackson, pro- 
duced tbia commission from Artigas as his warrant for his posses, 
sion of the vessel and the slares. Aa between the Arraganta and 
the Antelope, therefore, the capture of the latter by a commission 
from Artigas was not piratical but belligerent, it did divest the 
Spaniab owners of tbe property and vest it in tbe captors, at least 
aufficiently to make it forfeitable by tbeir aubseqnent attempt to 
smuggle it into the TTnited States ; and tbe decision of tbe Su- 
preme Court, in the case of the Josefa Segunda, instead of sustain- 
ing that of the District Judge, in the caae of the Antelope, is an 
authority point blank against it. 

For the allotment of 142 of the negroes to tbe Portuguese Vice 
Consul, there was not even the apology of a Portuguese claimant, 
other than the Vice Consul himself, to the property. There was 
not a shadow of evidence that they were tbe property of Portu- 
guese aubjects, and none were ever found to claim them. He took 
the testimony of the capturing crew, that some of them were taken 
from vesaela under Portuguese colors ; and as be bad no evidence 
I : (i that Portugal bad then prohibited tbe slave trade, he took it for 

I* granted that the negroes were all slaves, and, as such, he decreed 

|! that they should be delivered to tbe Vice Consul. 

[i With regard to the question, whether Slavery was or was not 
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coatntry to the Ibwb of nstionB, hU decision was atich bs might be 
expected from a judge, himself a holdei of slaves, in a land when 
slaTery has the saaetioii of law. The question, as I have endea- 
voted to sbow, did not belong to the case. " But it is contended," 
(says the District Judge) '* en the authority of some recent dect- 
sions in the firitieh Admiralty Court, that Africans are to be con- 
sidered free, until it is shown that they are slaves, and that die 
burden of proof is with those who set up a claim to them. 7%m 
doctrine may be comet in England, since there negroes have al- 
ways been held to be free, except in cases where they have volun- 
tarily entered into engagements binding them to service. And 
yet, inconsistent and contradictory as it may be, slavery has been 
recognized in all the British American colonies. 

" But it does not appear to me that 1 can admit the proposition 
in the form and manner in which it is here presented. The period 
is not very remote when all the Governments of Europe, and th 
several States of the United States when they were British colo' 
nies, and many of them after they became independent, recognized 
slavery. But a few years have elapsed since the Government of 
the United States permitted her citizens to engage in the African 
trade. Under such a state of things, it appears to me that this 
Court is bound to consider the nnfortunate Africans, when found 
in the possession of the subjects or citizens of any Government 
which has heretofore permitted this traffic as slaves, until the con- 
trary be shown. That this trade, however inhuman it may be, and 
however obnoxious it is to every benevolent feeling, must now be 
considered legal, notwithstandiHg its injustice, until it is shown to 
have been prohibited by that Government whose subjects claim 
the light of engaging in it. 

" When it shall have been ascertained that the different Govern- 
ments of the civilized world have consented to abolish the trade 
or after it shall have been ascertained that any particular State or 
Government has determined to abolish it, this Court would con- 
aider the claims set up in favor of Africans found in the situation 
of those befbre the Court, in a different point of view. In the one 
case they would, / think, uniformly be considered free, until the 
contrary was shown j in the other case, they would be so consi- 
dered when they were found in the possession of the subjects or 
citizens of that Government which had determined to abolish tbe 
t»de> 

14 
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" If it could be made to appear to this Court that, at tbe tim« 
iheae Africans were taken from the possession of the Spanish and 
Portuguese claimants, Spain and Portugal had agreed to prohibit 
their subjects from engaging in the trade, this Court, / think, 
vould be bound to restore to these people their liberty. 

" It is true this Court will not enforce the municipal laws of 
another country, by punishing the subjects of that country for the 
infraction of them ; but this Court would fiel bouad to respect the 
Hghis of ^fricani no las than it would respect the rights of any 
other class of persons. Spain, however, had not, at the time I am 
speaking of, abolished the trade to Africa, although she had placed 
it under certain restrictions. 'Can it be permitted to this Court to 
examine the commercial regalations or the conventional engage- 
ment of Spain 1" 

It is unnecessary further to repeat verbatim et literatim this 
argumeTit of the District judge to sustain his decree. Every word 
and letter of it teems with aoxiety to sustain the institution of 
Slavery, and to prostrate instead of enforcing the laws of the 
United .States for the suppression of the slave trade. What he 
calls certain restrictions placed on the' trade by Spain, was the to- 
tal prohibition of it north of the equator, even then stipulated by 
Spain in a treaty with Great Britain, and enacted accordingly by 
her law. But what of that? The judge admits that the trade is 
tnAtinian, that it is obnoxious to every benevolent feeling, but he is 
bound to consider it legal, notwiihstanding its injustice, because 
many years before it had been practised by Great Britain, and not 
many ye^s before by the United States themselves." Is this rea- 
soning for a Court of Justice 1 When all the civilized nations of 
the earth shall have abolished the African slave trade, the judge 
thinks that captured Africans would be considered free, unless 
proved to be slaves : and if Spain and Portugal should abolish the 
slave trade, he thinks the burden of proof that negroes captured in 
their vessels were slaves, would rest upon their captors. In that 
COM, the Court would respect the rights of Africans as much as 
those of any other class of persons ; but, until then, how could 
the Court be permitted to examine into treaty stipulations of Spain, 
or into any restriction imposed by Spain upon the traffic of her 
subjects in slaves 7 

Such was the reasoning of a slave-holding judge upon slavery 
and the slava trade, and by such reasoning did hcy out of two hun' 
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dred and twelve Africans, foifeit to the United States, to receive 
from them the hlessing of freedom, and restoration to their native 
country, reduce the number who should enjoy that privilege to 
seven individuals, consigning all the rest to perpetual, hopejesa 
Spanish and Portuguese slavery ! — Seven freemen to two hundred 
and ^ve slaves! 

The ^peal from these decrees to the Circuit Court of the United 
States came up before Judge William Johnson, in May, 1821. His 
opinions di^ered toto calo from those of the District judge. He 
increased the number of the Africans to be liberated, as survivors 
of the twenty-five taken from the American vessels, frpm sevep to 
sixteen : he rejected the incredible testimony of th^ pirate, John 
Smith, that while the mortality of the whole cargo of negroes had 
averaged not more than one in three, the number of deatha among 
those taken from the American vessel had amounted to two-thirds 
of the whole. He reversed the decree of the District judge, which 
had allotted one hundred and forty-two negroes to the Portuguese 
Vice Consul ; and reserved his claim for further proof, which never 
was produced. He reduced the allowance of salvage to Captain 
Jackson, and the crew of the revenue cutter, to fifty dollars a head 
for the negroes to be delivered to the Spanish Vice Consul, and 
expressed a strong doubt whether it was a case for salvage at all. 
He intimated, very significantly, an opinion, that if a claim had 
been interposed hy an.agen^ of Venezuela, or of the Oriental Re- 
public, the capture of the Antelope, by Captain Jackson, must have 
been pronounced illegal — a mere marine trespass — ^puifishable in 
dami^es rather than rewardable for salvage ; and yet he allowed 
him a salvage of fifty dollars a head for the negroes surrendered 
to the Spanish Vice Consul. He concurred, however in the moat 
«ZGeptionable of all the opinions of the District judge ; namely, 
that because John Smith had no forfeitable interest in the Antelope 
and in the negroes, originally belonging to Spanish owners, but 
then in his possession, and which he was when captured, in the 
act of smuggling into the United States ; therefore they were not 
forfeited at all, and must be delivered up to the Spanish Vice Con- 
snl. The judge of the Circuit Court, sitting alone, after stating 
the circumstances of the capture hy Captain Jackson, and the 
claims of the respective parties, promptly and without hesitation 
pronounces, that John Smith was taken in the act of violating the 
laws of the United States for th« suppression of the slave trade { 
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and ihkt, " if the case leited here there would be no difficulty in 
adjudging the veasel forfeited, for taking these Africans on board 
at sea, with intent to dispose of them as slaves. But this, although 
perhaps titeially within the piovisions of the statute, is obviouBly 
jtoi wiihin the tTUeni and meaning," Why per A<^s, literally with- 
in the provisions of the statate 1 No reader of the English lan- 
guage can read the provisiona of the statute and entertain a doubt 
that they extend literally to the caae — why nai within its intent 
and meaning 1 Never was an obiter dictum of a judge more per- 
emptory or more gratuitoua ! There is not a word, not a letter in 
the statute to authorize the intention of shielding from forfeiture 
a slave trading smuggler, because the captain was not her owner. 
The forfeiture attaches to the action, the violation of the laws against 
the slave trade, and to the inatnimeni used for that violation, with, 
out inquiring to whom that instrument belongs. The mischief to 
be remedied by the law, was the introduction of African slavea into 
the United States.— The vessel is the instrument with which the 
violation of the law was effected, and by which the forfeiture was 
incurred. Neither justice nor policy could require an exemption 
from the forfeiture, because the captain in possession of the vessel 
and employing her in violation of the law, was not her lawful 
owner. The judge says, there are reiterated decisions of Hm 
American courts, tbat a capture made under an illegal American 
outfit is not belligerent, but void, and producing no change of 
right ; and from this it follows, that Smith had no interest on vi^iich 
the forfeiture inflicted by law for this offence could attach. The 
judge names no one of these reiterated decisions, and we have 
seen that the only one specifically cited by the District judge, in 
support of the same principle, was a clear authority against it. 
There were no doubt decisions that captures of friendly foreign 
vessels, by American privateers illegally fitted out in our ports, 
and bearing South American commissions, did not so divest the 
property, but that it might be restored by our courts, in contro- 
versy between the captors and the original owners — but that the 
laws of the United States, prescribing penalties of forfeiture for 
crimes, should be violated with impunity, because the slave smug- 
gler had stolen the instrument with which he committed the crime! 
No I I trust the Antelope is, and will for ever remain, the solitary 
case in which such a principle can claim the sanction of the courts 
of the United States ! 
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The wild and glaring inconnst«ncy not only between theopin- 
ions aitd decrees of the District and Circuit Courts of the United 
States, in the case of the Antelope, bat between the opinions and 
decrees of each of those Courts and itself discloses in crystal 
transparency an internal conflict of mind betwean the duty of 
■uppressing the African slave trade, and the desire to maintain 
and foTtii^ the institution of slavery, little auspicious to the com- 
posure of justice or to the impartial exercise of the judicial facul- 
ty. Both the Judges profess a sentimental abhorrence of the 
trade. The Circuit Judge discusses at great length the question 
whether the slave trade is contrary to the Law of Nations. He 
admits that the British Court of Admiralty have of latter years 
asserted a doctrine of this nature ; but after commenting sarcasti- 
cally upon the moHve of the British Judges and Government, and 
descanting upon mental dependence, and interference with the 
family concerns of others, in which no nation has a right to vol- 
unteer, he quotes a passage from the decision of the British Court 
in the case of the Am£d£e [Acton, 240,] and says, " I must until 
better advised assume an opposite language." 

"I feel," says he, "no inclination to justify or even paUiate the 
trade. I thank God i have lived to see its death-blow. But it 
was from religion or policy, not from national humanity, that the 
blow was received. On the contrary, British Jiolicy struggled 
against the effort to abolish it, and all the efforts of the Quakers, 
the Methodists and Mr. Wilberforce proved abortive until the hor- 
rors acted in St. Domingo opened the eyes of Government to con- 
sequences that it became pojkical to guard against. From that 
time, philanthropy like the pent up vapor, began freely to diffuse 
itself, and extended its spread even to the British Court of Admi- 
ralty." 

" That slavery, (says again the Judge of the Circuit Court,) is 
a national evil no one will deny except him [he] who would main- 
tain that national wealth is the supreme national good. But what- 
ever it be, it was entailed upon us by our ancestors, and actually- 
provided foi in the constitntion first received from the Lords 
Proprietors under which the southern colonies were planted. 
During the Royal government it was fostered as the means of 
improving the colonies, and affording a lucrative trade to the 
mother country, and htwtver revolting to humanity, may be the 
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Teflpc'tion, tWe laws of any e'oiiaby on' the subject of the slare 
tnute are nothing moie in the eyes of aiiy other nation than a 
class of the trade laws of the nation that enacts them." 

Both the Judges acknowledge the inherent, inextinguishable 
wickedness of the trade, and both have an invincible repugnance 
to consider it contrary to the laws pi nations. The Judge of the 
District Court admits that the doctrine that Africans taken at sea 
must be presumed to be free, untiT proved to be slaves, may be 
corrtct in England, but cannot entirely recognize it in the State 
of Georgia. The Judge of the Circuit Court, repudiates it alto- 
gether — says he must until better advised hold opposHt language — 
assails vrith great bitterness the decision of Sir William Grant 
in the case of the Am€d6e : thanks God that he has lived to see 
the death blow of the African slave trade ; but allows no credit 
to Great Britain on the score of humanity for striking it. No ! it 
was religion or policy. The horrors of the scenes in St, Domin- 
go had alarmed the British Govemment for the safety of their 
West Indian colonies, and so the pent up vapor of philanthropy 
was let loose and extended eoen to the British Courts of Vice Ad- 
miralty. As for slavery, every one knows it an evil, but it was en- 
tailed upon us by our ancestors ; it was provided for by the consti- 
tution granted by the Lords Proprietors ; it was encouraged from 
motives of policy by the Royat Govemment, and what right has 
any one to question our practice of it now 1 It was once lawful — 
who shall say it shall not be lawful forever 1 

Upon the /on« of this judicial argumentation I shall not in- 
dulge myself in commenting ; but in comparing the spirit of the 
reasoning of these two judges with that of Sir William Grant in 
the decision which they reject and oppose, bow stands the ac- 
count of moral principle 1 The reasons of the British Judge 
glow with the flame of human liberty ; those of the American 
Judges are wedged in thrilling regions of thick ribbed ice. Vitu- 
peration of the slave trade in words, with a broad shield of pro- 
tection carefully extended over it in deeds. Slavery acknowl- 
edged an evil, and the inveteracy of its abuse urged as an onan- 
Bwerable argument for its perpetuity : the best of actions imput- 
ed to the worst of motives, and a bluster of mental energy to 
shelter a national crime behind a barrier of national indepen- 
dence ; these are the characteristics exhibited by American in 
collision with British Admiralty Courts. Or again, examine the 
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slaveB imported m her was reversed and annulled. The I 
Court hod decreed the restoration of the Antelope to the S 
claimants, on the ground that she had not been forfeited 
United States, for the Tiolation of the laws for the suppres 
the slave trade. She had not heen forfeited, though tali 
Captain Jackson in the act of smuggling into the United 
for sale near three hundred Africans, and though the law li 
declares all AfricQna thus imported free, and the vessel in 
they are imported forfeited to the United States. From ii 
feiture the Decree of the District Court, exempted the An 
because hefore the commission of this smuggling piracy b 
been taken by another act of piracy, from certain virtuous S 
slave traders, whose property in her, and consequently 
slaves with which she was laden, was too sacred to be dt 
either by piratical capture or by the laws of the United 
against the importation of slaves, or against the African slave 
With this part of the Decree of the District Court, the ju 
the Circuit Court concurs. The laws of the United States 
suppression of the execrable slave trade, and agkingt the in: 
tion of African slaves are baffled, defeated, prostrated, null 
three hundred wretched victims of that trade, are deprived 
benefit of that just and generous provision that the very 
importing them shall operate in their favor as an act of emu 
tion. They are re-consigned to hopeless and perpetual si 
from mere reverence for the property of Spanish slave ti: 
Well might such a decision divide the opinions of the jud 
the Supreme tribunal when it came up to them foradjudi: 
Well might Chief Justice Marshall declare that upon thii 
no'principh was leiiled, and well may every friend of hu 
berty, and every sincere wisher for the suppression of t ; 
tested traffic indignantly deny that the case of the Antelo : 
ever be cited as authority for any such principle of law. 

But as the Circuit Court, reversed and annulled every : 
the decree of the District Court for the disposal and distr 1 
of the slaves, so the final decree of the Supreme Court { 
the same sweeping sentence of reversal, upon all the dispt • 
of the' Circuit Court, not excepting that reliance upon an Al i 
hand to direct that designation by lot, which was to give I 
man what was the right of another, and to emancipate a slat i 
equivalent for enslaving a freeman. 
15 
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SOD and the crew of the Rerenae Cotter were confirmed. One 
step further and the case of the Antelope would have conferred 
unfading^ glory on the Supreme Court. One step more, and the 
heartless ebphistry would have been sileneed, and the cold blood- 
ed apathy to human sufiering would have been atung into Bonsi- 
hility, which delivered np to Spanish slave traders, a vessel,* for- 
feited by the just severity, and thirty-nine Africans emancipated 
by the benignly, of the laws of this Union for the suppression of 
the African slave trade. 

That step was not takin ; there lacked one voice in a divided 
court to reverse the whole of that decree of the Circuit Court of 
which so many parts were annulled. One obnoxious principle 
was left to have its sway in that particular case, because there 
wanted a easting vote to reverse it— bnt Chief Justice Marshall 
himself, in announcing the affimation of the sentence on this 
point of the Circuit Court, guarded against any and every future 
attempt to alledge it as an authority by explicitly declaring that . 
in this judgment of the court no PRiifciPLE was settlev. 

The opinion delivered hy him on this first decision of the case 
in the Supreme Court, must he considered as that of the Chief 
Justice himself. It is in a tone entirely different from that in 
which the. judges of the lower courts had indulged them- 
iselves. It contains no angry invective, no sneering sar- 
casm, no direct defiance, on the motives of the British gov- 
ernment, and the solicitude of the British tribunals, for the sup- 
pression of the slave trade. It slates with a sincere and painful 
effort of impartiality the reasons for and against the principle 
that the trade is contrary to the laws of nations. It admits 
and emphatically declares it contrary to the laws of nature. It 
cites and analyzes the general decisions npon the same point in the 
British Courts of Admiralty, and examines them with freedom, 
but without asperity. The Chief Justice says that as no prin- 
ciple was settled by the affirmance of the decree of the Circuit 
Court, the judges had concluded not to aesign their respective 
reasons for their conflicting opinions ; hut as to him was assigned 
the duty of pronouncing the decree of the court, his argument 
was necessarily on the side of that division which sustained the 
decree of the Circuit Court, and consequently there is no coun- 
teracting opinion upon the records to balance it. But it almost 
balances itaelf. The argument with much hesitation concludes 
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that the Afriean slarc tnie Is irot contnuy te th« Law of Nationa 
— bnt it begins with admitting, sIbo with heaitalion, that it is con- 
trary to the law of natnre. He aaya — ** That it it contrary to the 
'law of nature will scarcely be denied. That every man hu a na- 
tural right to the frulta of hia own labor, is genenify admitted ; 
and that no other person can nghtTnlly deprive him of those fruits, - 
and appropriate them against his will aetma to be the necessary 
result of this admission. 

" Seejua, Madam — Nay it is — ! know not seems." 

Surely never was this exclamation more suitable than on this 
occasion ; but the cautious and wary manner of statiog the moral 
principle, proclaimed in the Declaration of Independence, as self- 
evideni irtUk, is because the argument is obliged to encounter it 
with matter of fact. To the moral principle the Chief Justice 
opposes general usage — fact against right. " Prom the earliest 
times war has existed, and war confers rights in which all have 
acquiesced. Among the most enlightened nations of antiquity, 
one of these was, that the victor might enslave the vanquished 

" Slavery, then, has its origin in force ; but as the world has 
agreed that it is a legitimate result of fotce, the state of things 
which is thus produced by general consent cannot be pronounced 
unlawful. 

" Throughout Christendom, this harsh rule has been exploded, 
and war is no longer considered as giving a right to enslave cap- 
tives. But thistiiumph of humanity has not been universal. The 
parties to the modem law of nations do not propagate their 
principles by force ; and Africa has not yet adopted thein. 
Throughout the whole extent of that immense continent, so far 
aa we know its history, it is still the law of nations that prison- 
ers are slaves. Can those who have themselves renounced this law, 
be permitted to parlicipate in its effects, by purchasing the beings who 
are Us victims ? 

" Whatever might be the answer of a moralist to this question, 
a jurist mast search for its legal solution in those principles of 
action which are sanctioned by the usages, the national acts, and 
the general assent, of that portion of the world of which he con- 
siders himself a part, and to whose law the appeal is made. If 
we resort to this standard as the test of international law, the 
question as has already been observed, is decided in favor of the 
legality of the trade. Both Europe and America embarked in it ; 
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and for nearly two centnri«a, it was oanled on witboat oppoiition 
anil withoat censDre." 

With all possible Teverence for the memory of Chief Jastice 
Marshall, and with all due respect for his argument in this case, I 
must here be permitted to say, that here begins its fallacy. He 
admits that throughout all Christendora. the victors in war have 
no right to enslave the vanqnished. As between Christian nations 
therefore, slavery as a legitimate consequence of war is totally 
abolished. So totally abolished that slaves captured in war, can- 
not be held by the captors, as slaves-; bat must be emancipated, 
or exchanged as prisoners of war. 

But Africa, says the Chief Justice, still enslaves her captives in 
war, and for nearly two centuries, Europe and America purchased 
African slaves without " opposition snd without censure." This 
may prove that the African slave-trade w&a heretofore, nO^ contrary 
to the international law of Europe and of Christendom. Bnt bow 
was it, when the Antelope was in judgment before Christian Admi- 
ralty Courts in 1820-21, and '25^ How is it now? 

For nearly forty years it has been prohibited by the laws of the 
United States, as a ciime of enormous magnitude — and when the 
Antelope was tried by their judicial Courts, it was proclaimed 
piracy, punishable with death — 

It was piracy by the laws of Great Britain. 

By the lOth Article of the Treaty of Ghent, concluded on the 
24th of December, 1814, between Great Britain and the United 
States, the traffic in slaves had been declared irreconcilable with 
the principles of hnmanity and jastice, and both parties did there- 
by stipulate and contract to nse their best endeavors to promote 
its entire abolition. 

On the 8th of February, 1815, the Ambassadors at the Congress 
of Vienna, from Austria, France, Great Britain, Portugal, Prussia, 
BuBsia, and Sweden, had issued a Declaration, " in the face of 
Europe, that considering the universal abolition of the slave-trade 
as a measure worthy of their attention, conformable to the spirit 
of the times, and to the generous principles of their august 
Sovereigns, they are animated with the sincere desire of concur- 
ring in the most prompt and effectual execution of this measure, 
by all the means at their disposal, and of acting in the employ- 
ment of those means with all the zeal and perseverance which is 
due to BO noble a cause." And again, 
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" In GommunicKtiiig this Decluration to the knowle 
Europe, and of all civilized countriee, the said plenipotei 
hope to prevail on every other Government, and particuli 
those which in abolishing the slave-tiada have already mac 
the same sentiments, to give them their support in a cai 
final triumph of which will be one of the nohleat monum 
the age which embraced it, and which thall hare brought 
glorious termination." 

On the 20th of May, I8I1, Louis the 18th, on his first i 
tion, had stipulated by treaty with Great Britain, to unite 
efibrts with hers, at this then approaching Congress of Vii 
induce all the Powers of Christendom to decree Ihe aboiHio 
slave-trade, so that the said trade should cease, universal 
should ceaee definitely, under any circumstances, on the 
France, witAittjlve years. 

Within one year from that time, the Smperor Napoleoi 
29th of March, 1815, upon his return from Elba, within 
dred days of his authority, decreed the immediate and tot 
tion of the slave-trade on the part of France — which 
Louis the ISth, upon his second restoration, repeated i 
firmed — and on the 20th of November, 181S, a Treaty, i 
the following was one of the Articles, was concluded 
Great Britain and France. 

" The high contracting powers, sincerely desiring 
efiect to the measures on which they deliberated at the < 
of Vienna, relative to the complete and universal abolitii 
slave-trade, and having each in their respective domini' 
hibited without restriction, their colonies and subjects frc 
any part whatever in this traffic, eagage to renew conjoii 
efibrts, with the view of securing signal success to tho: 
pies, which they proclaimed in the Declaration of the 8l 
rnary, 181b, and of- concerting without loss of time, thrc 
ministers at the Courts of London and of Paris, the most 
measures for the active and definitive abolition of a eon 
odious and so strongly condemned by the laws of religii 
nature." 

Spain had not been a party to the Declaration of t 
Powers, at the Congress of Vienna, of Sfh of February, '. 
in a treaty with Great Britain, concluded on the 20th 
1814, his Catholic Majesty, concurring in the fullest : 
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the aontMMBtt of his Biiunaic Msj^Uy with nqwct to the in- 
jiuHe§ omf inAMMOtuty of tkt tra^ t» lUtves, stipulated that hm 
would take into coniidention vrith the deliberation which the 
Bbtt« of his poMOasions in Ameiiea demanded, the means of act- 
ing in conformity with those sentiments. 

And en the 33d of September, 18 17, by a treatf concluded be- 
tween the same two powers, his Catholic Majesty engaged, that 
the slave-trade should be abolished throughout the entire d<Hm- 
nioni of Spain, on the 30th day of May, 1S20 ; and that from and 
after that period, it tbM aot be lawful for any of the subjects of 
the crown of Spain, to purchase slaves, or to carry on the slare- 
trade, on any part of the coast of Africa, upon any pretext, or in 
any matmer whaterer ; provided, however, that a term of five 
months from the said date of the 30th of May, IS20, should be 
allowed for completing the voyages of vessels cleared out law- 
fully, previously to the said 30th of May. 

A decree of the King of Spain, of December, 1817, conformable 
to the above treaty-stipulation, prohibited all Spanish subjects 
from engaging in the African slave-trade, from and after the 90th 
of May, 1820. 

The case of the Antelope first came before the District Court 
of the United States for adjudication, on the 27th of July, 1820- 
At that time the African slave-trade was forbidden to all Spanish 
subjects throughout the world, by a decree issued nearly three 
years before. But the Antelope had been fitted out at the Ha- 
vana, upon her slave-trading expedition, and bad even been cap- 
tured by the Arr^anta, before the 20th of May, 1820, and conse- 
quently before the legal prohibition had taken efiecl. The cap- 
ture of her by the Arraganta bad been made, not for breach of 
laws against the slave-trade, but as prize of war under a commis- 
sion from the Oriental Republic. It was her captor who had in- 
curred her forfeiture, and the liberation of the Africans taken in 
her by the violation of the laws of the United States against the 
slave-trade — not by purchasing or shipping the negroes in Africa, 
but for importing them into the United States contrary to law. — 
To the question of that forfeiture, that of the original property of 
the vessel and cargo was altogether foreign. Thai was res inier 
alios, with which the Courts of the United States had nothing to 
do. The smuggler was a citizen of the United States. He had 
proprietary possession of the vessel and of the negroes, which be 
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was anmggXiag in to be sold as slaves. It was the identical 
ofienc« against which the laws of Congress had provided, and the 
negroes had by those laws, and by the violation of them commit- 
ted by John Smith, acquired a right to freedom, infinitely more 
Bacred, one would have thought, in an American Court of Justice, 
than the property in and to them, of the Spanish slave-traders 
who had kidnapped or bought them in Africa, and bad not yet 
consummated their property by bringing them within the exclib 
aive jurisdiction of Spain. 

AJl the Courts of the United States did however think proper 
to go back to the proprietary right of the Spanish slave-trader ; 
and two of them to sanctify that at the expense of the freedom of 
the captives, and of the vital spirit of the laws of the Union for 
the suppression of the African slave-trade. This sacrifice was 
made, by the District and Circuit Courts of the United States, in 
Georgia. It was never sanctioned by the Supreme Court of the 
Union. On this single point, the judgment of the Circuit Court, 
was saved from reversal, by a divided Court ; but on all the col- 
lateral points the decisions of both the lower Courts were reversed, 
and on the single point of the Circuit Court, affirmed : the Chief 
Justice in affirming it gave explicit and emphatic warning, that no 
principle was settled. 

In all the three courts, the reatoraiion of the Antelope, and of 
the Africans captured by the Arraganta on board of her to the 
Spanish claimants, was explicitly decreed on the fact that at the 
time of her expedition from the Havana, and of her capture by 
the Arraganta the prohibition of the slave trade by the King of 
Spain had not yet taken effect. All the courts agreed that if the 
case had occurred after the abolition of the trade by Spain, the 
judgment would have been different. That is, it must and would 
have been the emancipation and the restoration to their native 
eonntry as freemen, of every individual African captured by Cap- 
tain Jackson in the Antelope. 

With what color of reason then was the case of the Antelope 
made the corner stone of the Attorney General's report to the 
President of the United States, that the captives of the Amiatad 
should be, by mere Executive warrant, delivered up in a maas, un- 
told and unidentified, to the Spanish minister. Whatever there 
was or conld be of authority in the case of the Antelope ted di- 
rectly to the opposite conclusion. The Supreme Court had top- 
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pl»d dovii hmdlong th« deeTea of the Circuit Court for th* dis- 
ttibution of the vietun* between the Spaniah Bod Portugn«ie 
Vice Consuls by lot. They had scatteTed to the wind* this gam- 
bling of human bones, this crou and pile distribution of jnatice 
between liberty and bondage. They had rescued from the grasp 
of the oreraeer all the prisoners taken from the vessels bearing ' 
Portuguese colors ; tbey had exacted proof of the numlwr and 
identification of the iDdiriduaJs, to be given up to the Vice Con- 
sul of Spain. They had allowed. salvage for them to captain Jack- 
son, to he deducted from their estimated value j and from two 
hundred and ninety-six adjudicated by the courts below, to per- 
petual slavery, they had reduced the number to an estimate which 
could not exceed thirty -nine. The only principle to which half 
the court adhered, and thereby left the decree of the Circuit 
Court unreversed was, that the Spanish prohibition of the slav* 
trade had not quickened into life quite in time to save these thir- 
ty-nine unfortunates from the clutches of their oppressors. 

Apply these principles to the case of the Amiatad captives. 
They had been imported into the Havana in open and undisguised 
defiance of the Spanish prohibition of the slave trade enacted 
nearly twenty years before ; but connived at by the Spanish au- 
thorities in Cuba for gold — for a doubloon a head. They had been 
shipped coaat-wise, in continuance and for consummation of the 
slave-trading voyage from Africa. They had been clandestinely 
transferred to Ruiz and Monies, who were furnished with printed 
pretended passports, false and fraudulent upon their face, and these 
were the only title to property they could show. The captives 
of the Amistad were, when taken by Lieut. Oedney, not even in 
the condition of slaves ; they were freemen, in possession not only 
of themselves, but of the vessel with which they were navigating 
the common property and jurisdiction of all nations, the Ocean : 
in possession of the cargo of the vessel, and of the Spaniards Ru- 
iz and Montes themselves. Lieut. Gedney seized them as charg. 
ed with the crimes of piracy and murder. The captives of tlie 
Antelope were taken by Captain Jackson in the condition of 
slaves. The courts of the United States were not called on to 
ohange their condition. The courts of the United roust have e»- 
t/oncd the captives of the Amistad l>efore they could restore thtnt 
to their pretended masters. 

The decision of the courts of the United States against the cap- 
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tiVflS of the Antolepe vti^ all apologetic. Ttisy leaned - 
•ntirely upon a decision of Sir William Scott in the case ' 
Loais, apparently if not really conflicting with that of Sir V 
Grant in the case of the Am6d6e. It is apparent that the 
ralty Coorts of Great Britain hare been divided on the q 
not less than those of the United States. Sir Willian Scoi 
during the war of the French Revolution, had been the w 
lar of belligerent rights and arbitrary searches and visital 
neatral vossels, after the peace and the agitation of the 
question among all the nations of Europe, took a very c 
Inreh, and bepame the most fervent champion of the sla 
and of the nnqaalified exemption of all merchant vessels fi 
tation or search by the armed ships of every nation otb 
their own. In the case of the slave Grace, he decided tha 
Indian female slave following her mistress to England, ai 
cipated by mere contact with English soil, became re-ent 
returning to the West Indian Islands, — a decision the r 
which has been repeatedly decided in one of the princi) 
states of this Union. In the case of the Louis he laid it 
most unqualified terms, which Chief Justice Bdarshall in 
of the Antelope repeats with seeming approbation, that 
of search is confined td a state of war. That it is a rig 
belligerent in its character, which can never be exercise 
tion at peace, except against professed pirates, who ar< 
mies of the human race : a position which, if true, wou 
decide that both the capture of the Antelope by Captai 
and of the Amistad by Lieut. Gedney, were unlawful an 
able. I must pause before I assent to the doctrine to t 

In the same case of the Louis, Sir William Scott trt 
hisieoord, to start a hypothetical objection to the univ 
this exemption of foreign' vessels from visitation and s( 
is pressed as a difficulty," says the Judge, " what is ti 
if a French ship laden with slaves is brought in ? I at 
out hesitation, restore the possession which has been 
divested : rescind the illegal act done by your own : 
leave the foreigner to the justice of his own country.' 

Chief Justice Marshall, in the case of the Antelo[ 
this passage of the decision of Sir William Scott j 
that it is a mere obiter dictum upon an imaginary cai 
the «»tiit, it is assuredly not law within theaa United 
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ions, and the Attorney General Gnindy cites, in the case of the 
Amistad, the opinons of Chief Justice Uarshall in that of the An- 
tetope, ae authority for a principle which in that very opinion the 
Chief juatice d*cltaea is not ttitled. 

The truth is, that the opinions of Sir William Scott in the case 
of the Lonis, have reference only to the Blare trade, and the ship- 
ment of slaves on tbe coast of Africa : the case of the Antelope 
was for the violation of the laws of the United States against the 
importation of slaves into the Uniied States for sale. In all these 
cases the right of visitation and search of foreign vessels is not a 
merely belligerent right ; it is exercised at all times, in peace or 
war, and if a French ship laden with slaves were found hovering 
on the coast of the United States, or within at least four leagues 
of their shores, and brought in. neither would the possession be 
unlawfully divested, nor wouldthe foreigner be left to the justice 
of his own conntry. There is no act of Parliament against the 
importation of slaves into England for sale : the opinions of Sir 
William Scott look to no such case, for no such crime could then 
he committed. They had no application therefore to the case of 
tbe Antelope, and were very erroneously cited as warranting the 
surrender of that vessel and hei cargo of Africans to the Spanish 
claimants. 

I have said that the decisions of all the courts of the United 
States in that case directing that surrender, are apologetic. They 
admit that the traffic in slAves is contrary to the law of ' na- 
ture i that it is inhuman, cruel, odious, detestable ; hut that it is 
not contrary to the law of nations, and therefore must be acknowl- 
edged, defended, protected and carried into execution for other 
nations by the Courts of the United States, although as abhorrent 
to our laws as to the laws of nature. For this distinction also, our 
courts are indebted to Sir William Scott, whose ingenuity in that 
same case of the Louis, lays down the following position, cited 
also approvingly, by Chief Justice Marshall, in his opinion upon 
the case of the Antelope. 

"A court," says the British Judge, " in the administration of 
law, cannot' attribute criminality to an act where the law imputes 
none. It must look to the legal standard of moToliii/ ; and upon 
a question of this nature, that standard must be found in the law 
of nations, as fixed and evidenced by general and ancient and ad- 
mitted practice, by treaties, and by the general tenor of the laws 
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and ytt wai ihair dscrv*, on thii point, not aoar^tk, but 
MM of the two judges of the Cireuit Coart belieTcd that the m 
tioQ between the Africana to be delirored to tho Spanish claim 
as slavefl, and those elaimed by the Portngrwose Vice Conanl, 
whom the Supreme Court had declared free, might still be n 
(y lot. The other judge understood better the spirit of the 
preme tribunal ; and hence arose a difieience of opinion bet« 
the two judges of the Circuit Court, which seat the case back 
a second judgment of the appellate coart. The second judgn 
^ the Supreme Court, in the ease of the Antelope, was rendi 
at their Febrnaiy term, 1826, and is reported (11 Wheaton, '. 
SB follows : — " Certificate. — A mandate having issued to the 
euit Court for the District of Geoi^a, to carry into execution 
decree of this Court, pronounced at the Febraary term, 1825 
delirer certain Africans, in the said decree mentioned, to the S| 
ish Consul for Spanish claimants ; and the judges of that ci 
having been divided in opinion respecting the mode of designai 
the said slaves to be delivered, and separating them from other 
be delivered to the United States, whether the same should 
made by hi, or upon proof on the part of the Spanish claiman 
is ordered to be certified to the said Circuit Coart of Geor 
that, in executing the said mandate, the Africans to be delivt 
moat be designated by proof made to the satisfaction of tbe Con 
To understand this diSerence of opinion, with regard to 
mode of designating the Africans to be delivered up to tbe S] 
ish claimant and to slavery, it is to be remembered, that the ] 
of the Spanish Vice Consul before the District Court bad claii 
l&Q of the Africans captured by Captain Jackson, and the lib( 
the Portuguese Vice Consul 130. That the decree of the Disi 
Court, founded on the report of tbe clerk, had awarded 142 of 
21'2 surviving Africans to the Portngnese, and 63 to the Spa 
Vice Consul ; while the subsequent decree of the Circuit C( 
after a delay of one term and the admission of further evide 
had allotted in t&e ratio of 166 to the Spanish, and 130 to the 
tnguese claimants. That is, deducting from the Spanish nun 
the 16 persons drawn by lot and liberated, this decree gave to 
Spanish and Portuguese Vice Consuls the ratio of the full nun 
claimed by each of them in his respective libeL The Supr 
Court, reversing this decree of the Circuit Court, had dire 
that the ratio of the whole number, to be delivered up to the S 
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of AfticmuB delivered to the whole number. And the Circu 
was further of opinion, that the residue of the Africans ao' 
ed to be delivered to the Spanish claimants should he deli^ 
the United States, to be disposed of according to law: bu 
i]ueBtion, whether,they shall be delivered absolutely, or oaci 
6f payment of the balance of the expenses which will len 
satisfied, after charging the Africans adjudged to the 
claimants in their due ratio, the judges of tbe Oircuit Cou 
divided ia opinion, ordered this difference of opinion to I: 
tified to this Court." 

The United States District Attorney appealed from so i 
this final order of the Circuit Court as related to the ap; 
ment among the several parties of the costs and expense 
preservation, maintenance, and custody of the said Afiici 
of the costs and expenses of the various proceedings had 
tion to the said Africans ; and also from so much of said < 
decreed 39 of the said Africans to tbe Spaoish claimants. 

So extraordinary, so anti-judicial is everything upon the 
in this case of the Antelope, that the Supreme Court actu 
not know what was tbe question uponwhicb the judges of 
cuit Court were opposed in opinion — they supposed it was, ^ 
the Africans not directed to be delivered to the Spanish cl 
should be delivered by the marshal to tbe United States, al 
)y and unconditionally, to be disposed of according to law, 
to be liberated and sent home ; or whether it should be i 
on the United States, as a couditiou precedent to their d 
that the United States should pay to the marshal his cl 
expenses, at the rate of sixteen cents a day for each Afiict 
several years) in the ratio of the number to he delivered 
United States. 

This, it will be perceived, was still the question of free 
slavery to tbe poor Africans. If the decree had been, t1 
payment of these expenses, amounting to about 350 dollirs 
,was a condition precedent to their delivery to the United 
in tbe event of aonpayment, the marshal had a lien upon tt 
cans, and they would have been hit slaves. 

The mode of proof admitted by the Circuit Court to ident 

individuals to be doomed to slavery and delivery to the £ 

claimants cannot commend itself to the sense of justice, of 1 

ity, or of freedom. Fifty of them, employed upon thefort^ 
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further, he wonld baVe Keen, tbat pieeisely because they were 
men and Dot thiols, precisely because they coiiM not l)p sold, pie- 
oisely because they must be kept and treated, If at al), as priMm- 
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era, they' could not b« reetored entire bb merchandize, nor, 
fore, come within the purview of the 0th arti^ Is of our treal 
Spain. 

" Tbe next questibn," says the judge of the Circuit Pom 
\ty whom these costs are to be paid 1 That the maintens 
the Africans was a legfl charge on the United States, in t1 
instance, is perfectly clear. By the act of February 28, 1' 
forcing thtn into the bands of the marshal, the United Sta 
came bound for their subeietence." 

The judge of the Circuit Court further afiSrms, that the Sd 
Conrt, by its decree of 1B25, and explanatory decree of 18 
tabliahed seven princiiiled ; the first of which, in his ennme 
is — " Thai the law of nations recognized both alavery and ih( 
trade." 

But Chief Justice Marshall, in delivering th^ opinion an 
nouncing the decree of the Supreme Court in 1829, declarei 
on the question of the restitution to the Spanish claimant, 
depended entirely upon the recognition of the slave-trade 
law of nations, " the Covri is divided on it, and, oonseguen 

PR1KCIPI,B IS SETTLE D." 

The judge of the Circuit Court was, therefore, in manifest 
when he saift that the Supreme Court had, by the decrees o 
and 1826, established the principle, that die law of nations i 
nized both slavery and the slave-trade. And this mistake dis 
the source of that great perplexity, which troubles hinj, to 
consistency between the principle which he erroneously su[ 
ibem to have established, and their decree for carrying : 
execution. It is not our business to inqnire inta the reaa 
that Conrt. " We must give effect to it according to wh 
understand to be its meaning. And, upon collatiug and cc 
ing their decree of 1825 with the explanatory decree of 182 
two will be found to amount to this — that the righM of the 
iards shall be recognized j but, in reducing that right to possf 
they shall be held to have established a claim originally to n 
three, which number shall be reduced by the average of d( 
and to the number so ascertained, they shall be held to pr 
proof of individual identity. Bnt all the cargo, with the c 
tioD of those to be thus identified, shall be delivered over i 
United States. This will be doing what that Court certain 



tended to do : h will make n finml dispontioti of m most trouble* 
some charge. It is^nr dnty {toy* he) to find oat the meaning of 
the decree of the Supreme Coart, and to obey it. And here it is 
evident, tljat although their reasoning, and the principles recog- 
nized, wonld s^m to go fully up to the maintenance of the Span- 
ish right, yet the decree, in its details, sustains those rights under 
very important limits and modificationa." 

And such is the history of the case of the Antelope in the jtidi- 
cial tribunals of the United States. That vessel, commanded by 
a citizen of the United States, was taken in the very act of smug- 
gling 2&8 Africans into the United States for sale as slaves, and 
by the plain, unquestionable letter of the 4tb section of an act of 
Congress of 20th April, 1818, was forfeited j while, by an act in 
addition to the acts prohibiting the slave-trade, of 3d March^ 
1819, every African thus imported in the Antelope was made free, 
— subject only to safe keeping, suiqiort, and removal beyond the 
Umita o[ the United States, by direction of their President. 

After seven years of litigation in the Courts of the United 
States, and, of course, of captivity to nearly all of these Africans 
who survived the operation ; after decrees of the District Court, 
reversed by the Circuit Court, and three successive annual rever- 
sals by the Supreme Court of the decrees of the Circuit Court ; 
what was the retuk of this mott troubletome charge 1 

The vessel was restored to certain Spanish slave-traders in the 
island of Cuba. Of die Africans, about fif^y had perished by the 
benignity of their treatment in this land of liberty, during its sus- 
pended animation as to them ; sixteen, drawn by lot from the 
whole number, (by the merciful dispensation of the Circuit Court^ 
under the arbitrary enlargement of the tender mercies of the Dis- 
trict Judge, which had limited the number to sevtn,) — sixteen had 
drawn the prize of liberty, to which the whole number were enti- 
tled by the letter of the law; and, of the remainder, thihtv-nine, 
upon evidence inadmissible upon the most trifling question of 
property in any court of justice, were, under the pery peculiar cir- 
cumstances of the case, surrendered ! delivered up to the Spsnish 
vice-consul — as »aves! To the rest was at last extended the 
benefit of the laws which had foreordained their emancipation. 
They were delivered over to safe keeping, support, and transpor- 
tation, as freemen, beyond the limits of the United States, by the 
Chief Magistrate of the Union. 
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Aid now, by n4iKt poMtUe praoons of raanming can mrf 
ion of the Supreme Court of the United StvteB in the kmmk 
Antelope, be adduced as authorizing the Preiidant of tbe 1 
States to Mize and deliver up to the order of the Spanish a 
the CBptivee of the Amiatad t Brea the judge of the C 
Court in Geor^a, who would hare eulnved all thaimfort 
of the Antelope bat Beren, 4lidinctly admimed, that, if th< 
been bought in Africa afltr the prohi]»tiiOB of the txade fay 
he would have liberated dtem alL 

In dellTering the opinion of the Supreme Court, on Ae 
decree in the case of the Antelope, Chief Juatice Marshal 
renewing the deciBiona in the British Courts of Admiraltj 
" The principle comnioii to these eases is, that the legality 
capture of a vessel engaged in the slave-trade depends on t 
of the country to which the vessel belongs. If that law gi 
•auction to the trade, restitution will be decreed : if that la 
hibits it, the vessel and cargo will be condemned as good 

It was by the application of 'A«* principle, to the fact, t 
the time when the Antelope was taken by the Arragan 
slave-trade, in which the Antelope was engaged, had not yc 
made unlawful by Spain, that the Supreme Court affirmed si 
of the decree of the Circuit Court as directed restitution 
Spanish claimant of the Africans found on hoard the Aj 
when captured by the Arraganta. 

But by the same idtntieal priaeiple, applied to the case 
Amistad, if, when captured by Lieutenant Gedney, she a; 
eargo had been in possession of the Spaniards, and the A 
in the condition of slaves, the vessel would have been condi 
and the slaves liberated, by the laws of the Fnited States ; b 
^e was engaged in the slave-trade in violation of the 1 
Spain. She was in possession of the Africans, self-emanc 
and not in the condition of slaves. Thai, surely, could noi 
ize the trade in which she had been engaged. By the pr 
asserted in the opinion of the Supreme Court, declared bj 
Justice Marshall, it would have saved the vessel, at one* 
condemnation and from restitution, and would have relief 
Court from the necessity of restoring to the Africans thei 
doro. Thus the opinion of the Supreme Court, as declared 
Chief Justice, in the case of the Antelope, was a fact, an ani 
in point, against the surrender of the Amietad, and in favor 
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liberation of the Africans taken in her, even if they had been, 
when taken, in the condition of slaves. How monstrous, then, is 
the claim upon the Conrts of the TJnited States to re-inslaTe them, 
as thralls to the Spaniards, Ruiz and Monies I or to transport 
them beyond the seas, at the demand of the Minister of Spain ! 

I said, when I began this plea, that my final reliance for success 
in this case was on this Conit as a oourt of JUSTICE ; and in the 
confidence this fact inspired, that, in the administration of justice, 
in a case of no less importance than the liberty and the life of a 
large number of persons, this Court would not decide but on a due 
consideration of all the rights, both natural and social, of every 
one of these individuals. I have endeavored to show that they 
are entitled to their liberty from this Court. J have avoided, pur- 
posely avoided, and this Court will do justice to the motive for 
which I have avoided, a recurrence to those first principles of 
liberty which might well have been invoked in the argument of 
this cause. 1 have shown that Ruiz and Montea, the only parties 
in interest here, -for whose sole benefit thfs suit is carried on by 
the Government, were acting at the time in a way that is forbid- 
den by the laws of Great Britain, of Spain, and of the United 
States, and that the mere signature of the Governor General of 
' Cuba ought not to prevail over the ample evidence in the case 
that these negroes were free and had a light to assert their liber- 
ty. I have shown that the papers in question are absolutely null 
and insufficient as passports for persons, and still more invalid to 
convey or prove a title to property. 

The review of the case of the Antelope, and my argument in 
behalf of the captives of the Amistad, is closed. 

May it please your Honors: On the 7th of February, 1804), now 
more than thirty-seven years past, my name was entered, and yet 
stands recorded, on both the rolls, as one of the Attorneys and 
Counsellors of this Court. Five years later, in February and 
March, 1809, I appeared for the last time before this Court, in de- 
fence of the cause of justice, and of important rights, in which 
many of my fellow-citizens had property to a large amount at 
stake. Very shortly afterwards, 1 was called to the dischei^ of 
other duties — first in distant lands, and in later years, within our 
own country, but in different departments of her Government. 
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Little did I imagine tbat I should erer again be 'required tc 
the right of appearing in the capacity of an officer of this 
yet such has been the dictate of my destiny — and I appea: 
to plead the cause of justice, and now of liberty and life, 
half of many of my fellow men, before that same Court, w 
a former age I bad addressed in support of rights of pn 
I stand again, 1 trust for the last time, before the same C 
" hie ccestus, artemque lepono." I stand before Uie same 
hut not before the same judges — not aided by the same ass 
— nor resisted by the same opponents. As I cast my eyei 
those seats of honor and of public trust, now occupied I 
they seek in vain for one of those honored and honorable j 
whose indulgence listened then to my voice. Marshall — Cus 
Chase — Washington — Johnson — Livingston — Todd — Wht 
they ^ Where is that eloquent statesman and learned tawy 
was my associate counsel in the management of tbat cause, 
Goodloe Harper T Where is that brilliant luminary, so 1< 
pride of Maryland and of the American Bar, then my of 
counsel, Lutber Martin 1 Where is the excellent clerk < 
day, whose name has been inscribed on the shores of Afric 
monument of his abhorrence of the African slave-trade, E 
Caldwell 1 Where is the marshal — where are the criers 
Court 1 Alas ! where is one of the very judges of the Com 
teiB of life and death, before whom I commenced this a 
argument, even now prematurely closed % Where are thi 
Gone I Gone ! All gone ! — Gone from the services which, 
day and generation, they faithfully rendered to their ci 
From the excellent characters which they sustained in life, 
as I have had the means of knowing, I humbly hope, and 
trust, that they have gone to receive the rewards of bless 
on high. In taking, then, my £nal leave of this Bar, and ■ 
Honorable Court, I can only ejaculate afervent petition to H 
that every member of it may go to his final account with a 
of earthly frailty to answer for as those illustrious dead, ai 
yQu may, every one, after the close of a long and virtuous 
in this world, be received at the portals of the next with ' 
proving sentence — " Well done, good and faithful servant : 
tbott into the joy of thy Lord." 
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